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RELEVANT DOCKET ENTRIES. 


DATE 
1974 
February 1 Filed Information. 
February l (2) J3.S. 2 made. 
April 24 Filed Defendant's notice of motion for 
Discovery and Inspectica; bill of particulars; 
Disclosure; and Brady material, etc., ret. 
5/13/1974 - Rochester. 
April 22 Arraignment. Defendant present with counsel, 
waives reading of the information and enters 
a plea of not guilty. Defendant is released 
on his own recognizance. Motion ret. 5/13/1974. 


May 7 Filed Government's response to Defendant's 
Motion for discovery and inspection, etc. 


May 13 Motion by Defendant for Discovery, Inspection, 
etc., to be submitted fifteen days from today. 


Ausgust 14 Filed Government's notice of readiness for trial. 


December 9 Filed Court Stenographer's minutes of proceedings 
of 4/22/74. 


1975 


May 2 Filed Government's notice of motion and motion 
to set a date for trial for criminal trial 
calendar, ret. 5/12/75. 


Filed Defendant's affidavit, notice of motion 
and motion to dismiss, ret. 5/12/75. 


Filed Government's opposition to defendant's 
motion to dismiss Information. 


Motion by Government to set date for trial. 

The Governement is ready. Motion by defendant 

to dismiss. To be submitted by Friday of this 
week. Trial date to be fixed after motion decided. 


September 24 (13) Filed Government's notice of motion, motion with 
affidavit of service, to set a date for trial for 
Criminal Trial Calendar, ret. 10/14/75 - Rochester. 


1975 


October 14 


October 20 


October 


October 


October 


October 


October 


(14) 


(15) 


2 
RELEVANT DOCKET ENTRIES. 


Motion by Government to set date for trial. 
Defendant requests non-jury trial. Trial 
date 10-23-75. 


Filed Decision and Order - Government to 
furnish defendant evidence favorable to the 
defendant under the authority of Brady vs. 
Maryland; names of witnesses, be furnished to 
defendant by the Government, on or before 
10/21/75; Defendant's motion for a bill of 
particulars, other than the names of witnesses 
and for complete and specific disclosure of the 
use by the government confidential informants 
is denied; Defendant's motion to dismiss the 
information, etc., denied; Case will proceed 
to trial without a jury on 10/23/75 in the 
event of an adverse decision on defendant's 
motion at the oral argument on 10/14/75-- 
BURKE, J. 


Filed four subpoenas - Joseph Enzina, Ethel 
Kinsella, William R. Brennan served 10/17/75; 
Joseph Coppola, served 10/18/75. 


Filed sixteen subpoenas (D.T.) - Jerome D. 
Adner, William P. Bellas - Ferdinand J. 
Ciccareili, Dennis J. Kane, Frank N. Cuomo, 
James A. Garvey, William G. Willis, Dimitri J. 
Tzetzo, Warren W. Rothfus, Joseph M. Ralabate, 
Victor E. Manz, Anthony LaMastra, Robert T. 
Kistner, Herbert W. Holtz, William S. Gordon, 
Wayne D. Wisbaum, served 10/17/1975. 


Case is moved ready for trial without a jury. 
Trial is Adj. until tomorrow. Burke, J. 


Trial is continued from yesterday. Decision 
reserved. Briefs to be submitted. 


Filed subpoena to testify for Frederick M. 
Marshall served on 10-22-75. 


Filed one subpoena D/T for Robert Ludwig served 
on 10-22-75. 


Filed two subpoenas D/T for Michael Pasquarella 
and Dominick Pardi, both served 10-23-75. 
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RELEVANT DOCKET ENTRIES. 


1975 


December 16 Filed Court Stenographer's transcript of 
Trial - 1 Volume (Retained in Rochester) 
(finding the defendant guilty as charged 
in the Information) 


1976 


April 21 Filed Decision findings of fact and conclusion 
of law, Burke, J. sentence - 5/10/76 - Rochester 


April 21 Filed notice of motion and motion to vacate 
the judgment and to dismiss the Information 
and in the alternative for a new trial. 


April 26 Motion by defendant to vacate judgment, etc. 
Submitted for decision. 


May 10 , Defendant is sentenced on Cts. l, 2 as follows: 
The Court: I impose a fine of $500 on each 
count; The defendant requests stay of the fine 
pending the filing of a notice of appeal. 
Granted. 


Filed Court Reporter's transcript of proceedings 
on 4/26/76 (Filed in Rochester). 


Filed Decision and order denying defendant's 
motion to vate the judgment and to dismiss 
the Information, and for alternative relief 
of a new trial -- BURKE, J. 


Filed Court Stenographer's transcript of sentence 
proceedings of 5/10/76. 


Filed Judgment for defendant. 
Filed Defendant's Notice of Appeal with Form A. 
Copy of Notice of Appeal, mailed to U.S. 


Attorney, Defendant, and to the CCA with 
Statement of Docket Entries and Form A. 


INFORMATION — filed 2-1-74. 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


Plaintiff 
INFORMATI 


Vieo.: fT. 26, U.8. 


§7203 
JOSEPH C. VISPI, 


Defendant 


COUNT I 


The United States Attorney charges: 


That during the calendar year 1967, the defendant, 
JOSEPH C. VISPI, who was a resident of the Town of Amherst, 


State of New York, had and received a gross income of 


$48,638.70; that by reason of such income he was required 


by law, following the close of the calendar year 1967 and 

on or before April 15, 1968, to make an income tax return 

to the District Director of Internal Revenue for the Internal 
Revenue District of Buffalo, New York, at Buffalo, New York, 
in the Western Judicial District of New York, or to the 
Director, Internal Revenue Service Center, North-Atlantic 
Region, Andover, Massachusetts, stating specifically the 
items of his gross income and any deductions and credits 

to which he was entitled; that well knowing all of the fore- 
going facts, he did wilfully and knowingly fail to make 

said income tax return to the said District Director of 
Internal Revenue, to the said Director of the Internal 
Revenue Service Center, or to any other proper officer of 


the United States. 


In violation of Section 7203, Internal Revenue 


Code; 26 U.S.C., Section 7203. 
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INFORMATION — filed 2-1-74. 


COUNT II 


The United States Attorney further charges: 


That during the calendar year 1968, the defendant, 
JOSEPH C. VISPI, who was a resident of the fown of Amherst, 
State of New York, had and received a gross income of 
$52,808.50; that by reason of such incowe he was required 
by law, following the close of the calendar year 1968 and 
on or before April 15, 1969, to make an income tax return 
to the District Director of Internal Revenue for the Internal 
Revenue District of Buffalo, New York, at Buffalo, New York, 
in the Western Judicial District of New York, or to the 
Director, Internal Revenue Service Center, North-Atlantic 
Region, Andover, Massachusetts, stating specifically the 
iteas of his gross income and any deductions and credits 
to which he was entitled; that well knowing all of the fore- 
going facts, he did wilfully and knowingly fail to make 
said income tax return to the said District Director of 
Internal Revenue, to the said Director of the Internal 
Revenue Service Center, or to any other proper officer of 


the United States. 


In violation of Section 7203, Internal Revenue 


Code; 26 U.S.C., Section 7203. 


Dated: Buffalo, New York, January 3/ , 1974 


nited States Attorney 


DEFENDANT'S MOTION FOR DISCOVERY AND 
INSPECTION, etc., filed 4-24-74. 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 
THE UNITED STATES OF AMERICA, 
vs. NOTICz OF MOTION 
JOSEPH C. VISPI, Cr. No. 74-44 


Defendant. 


SIRS: 


PLEASE TAKE NOTICE, that upon the annexed affidavit of 


4 
RICHARD E. MOOT, sworn to on the 42. day of April, 1974, and upon 


the Information and all the other proceedings had herein, the 
undersigned will move this Court on behalf of the defendant 
JOSEPK C. VISPI, at a Term of this Court to be held in the United 
States Courthouse in the City of Rochester, State of New York, on 
the “re day of Age, 1974, at ten o'clock in the forenoon of 
that day or as soon thereafter as counsel can be heard for an 
Order granting the following relief: 

1. Discovery and Inspection pursuant to Rule 16 of 
the Federal Rules of Criminal Procedure as more fully set forth 
in the attached affidavit; 

2. A Bill of Particulars pursuant to Rule 7(f) of the 
Federal Rules of Criminal Procedure as itemized in the attached 
affidavit; 

3. Delivery to the defendant of all evidence favorable 
to him pursuant to the authority of Erady v. Maryland, 373 U.S. 833, 

4. Comolete and specific disclosure of the use by the | 
| 


government of any and all confidential informants; 
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DEFENDANT'S MOTION FOR DISCOVERY AND 
INSPECTION, etc., filed 4-24-74. 


5. An order reserving to defendant, the right to file 
other and further motions, the need for which may become apparent 


upon the granting of any or all the relief herein sought. 


Dated: Buffalo, New York 
April 23, 1974 


Yours, etc. 


OHLIN, DAMON, MOREY, SAWYER & MOOT 
Attorneys for Defendant 

Joseph C. Vispi 
1890 Liberty Bank Building 
Buffalo, New York 14202 
Telephone: (716) 856-5500 


DAVID G. LARIMER, ESQ. 

Assistant United States Attorney 
United States Courthouse 
Rochester, New York 14614 
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DEFENDANT'S MOTION FOR DISCOVERY AND 
INSPECTION, etc., filed 4.24-74. 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


THE UNITED STATES OF AMERICA, 
vs. AFFIDAVIT 


JOSEPH C. VISPI, Cr. No. 74-44 


STATE OF NEW YORK 


CITY OF BUFFALO 


RICHARD E. MOOT, being duly sworn, says: 


1. I ama member of the firm OHLIN, DAMON, MOREY, 


SAWYER & MOOT with offices at 1800 Liberty Bank Building, Buffalo, 


New York, and represent the defendant, JOSEPH Sc. VIsri. 

2. On or about the ist day of February, 1974, an 
Information was filed in the United States District Court for the 
Western District of New York charging Joseph C. Vispi, on two 
counts with willful failure to file an income tax return for the 
years 1967 and 1968 in violation of the Internal Revenue Code: 
Title 26 U.S.C., section 7203. 

3. On the 22nd day of April, 1974, defendant Joseph C. 
Vispi is scheduled to be arraigned before the Hon. Harold P. Burke 
and will enter a plea of not guilty. 

4. The remainder of this affidavit is divide. into 


different subheadings relating to the specific relief sought. 
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DEFENDANT'S MOTION FOR DISCOVERY AND 
INSPECTION, etc., filed 4-24-74. 


A. Discovery and Inspection 


5. Defendant requires an order permitting him to 


inspect and copy or photograph the following items hereinafter 


designated which are in the possession, custody or control of 


the government on the grounds that they are material to the 
preparation of his defense and that this request for them is 
reasonable. 

(a) A copy of any and all statements allegedly made 
by the defendant to any governmen*al agency, agent, or 
employee, whether scate or federal. 

(b) All records, notes, summaries, reports, logs, 
memoranda, TWX communications, airtels and written 
communications of any type or description made by any 
employee, agent or agency of the government which relate 
to the above-referenced statements and concern all of the 
matters contained in this Information or related thereto. 

(c) The defendant's income tax returns as filed for 
the years 19° to 1972 showing the date on which each 
return was eceived by the Internal Revenue Service and 
all correspondence sent to and received from the defend- 
ant by any governmental employee, agent or agency which 
relates to said returns, their filing or the charges 
herein. 

(a) All documents, papers and tangible objects 
which the government intends to introduce into evidence 
at the trial in its case in chief. 

(e) The names of all persons known to the prosecu- 
tion or in the exercise of due diligence should be known 
to the prosecution who have knowledge pertaining to this 
case or who were interviewed by the authorities in connec- 


tion with the case. 
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DEFENDANT'S MOTION FOR DISCOVERY AND 
INSPECTION, etc., filed 4.24.74. 


(f) Ali statements, written and oral, of witnesses 


whom the prosecution interviewed but does not plan to 


call to testify at the trial of this case. 

(g) In the event that there was any electronic 
surveillance conducted py the government or any other 
governmental agency or any state agency relating to any 
phase of the investigation of this case, the proceeds 
of that surveillance is requested including the contents 
of all such statements and conversetions thus overheard, 


and all memoranda prepared in connection therewith. 
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DEFENDANT'S MOTION FOR DISCOVERY AND 
INSPECTION, etc., filed 4-24-74. 


B. Bill of Particulars 


6. Defendant, in order to prepare for and defend the 
charges herein, requires a bili of particulars setting forth the 
following: 

(a) State specifically <ach act and perenne or 
failure to act by defendant upon which the prosecution 
will rely to prove the allegation that the defendant 
did willfully and knowingly fail to make an income tax 
return for 1967 and 1968. 

(b) State specifically and separately each and 
every other event or fact which the prosecution will 
claim indicates that the defendant violated section 
7203, Internal Revenue Code. 

(c) The names of the witnesses with knowledge of 
the facts to establish that the defendant did willfully 
and knowingly fail to make said incon. tax returns and 
whether or not the prosecution will rely on these wit- 
nesses at trial. 


7. This information is sougnt to clarify the criminal 


charge against the aefendant and is within the particular knowl- | 
| 


edge of the United States Attorney and cannot be obtained by means'| 
other than legal process. 

8. The information requested is not of an evidentiary 
nature, and without it, the defendant cannot adequately prepare or 
conduct his defense. Furthermore, this information is required to 
prevent surprise at trial. 

9. The instant Information merely recites conclusory 
allegations and lacks the degree of factual certainty which would 
enable the defendant to adequately prepare for his defense. 

10. The defendant respectfully reserves the right to 
request other details to be furnished which are relevant to this 


Information and which are necessary for the proper preparation of 


his defense. 
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DEFENDANT'S MOTION FOR DISCOVERY AND 


INSPECTION, etc., filed 4-24-74. 


Cc. Illegally Seized Evidence 


1l. Counsel, through motions for discovery and inspec- 


tion and for a bill of particulars, has asked the government to 


disclose whether or not any evidence has been acquired through 


search and seizure or electronic eavesdropping. In the event any 
evidence was the subject to search and seizure or electronic 
eavesdropping, a hearing is requested to assess the constitutional 
propriety of that search and/or seizure. 
12. Before any specific constitutional claims can be 
made here, it is imperative that the defendant be advised of 
whether such searches and seizures or electronic surveillance have 
been conducted by the government or through agents or agencies of 
the government. Therefore, the defendant respectfully reserves 


his rights to assert any and all constitutional claims relative 


thereto. 
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DEFENDANTS MOTION FOR DISCOVERY AND 
INSPECTION, etc., filed 4.24.74. 


D. Confidential Informant 
13. The defendant requests that the government dis- 


close whether any confidential informants supplied evidence to 


the prosecution either before, during the course of, or after the 


Information was filed in this case so that the defendant may 


properly move to suppress that evidence on the ground that it was 
illegally obtained. 

14. It may be that those government informers will not 
be used as witnesses in this case, but the defendant is entitled 
to know about the source of this information because it may have 
furnished leads to other evidence which will be offered in the 


trial. 
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DEFENDANTS MOTION FOR DISCOVERY AND 
INSPECTION, etc., filed 4-24-74. 


E. Brady Material 


15. The defendant requests the government to disclose 
and divulge to the defendant any evidence in their prosecution to 
the accused including but not limited to statements or investiga- 
tive reports, witnesses, books, papers, reports, photographs or 
any other tangible items of evidence in the custody or control of 
the prosecution or any government agencies working under the 


supervision of the government, favorable to the defense. This 


demand is made under the authority of Brady v. Maryland, 373 U.S. 


83. 

16. It is imperative that this evidence be delivered 
befcre trial so that it might be effectively used. In order to 
effectively utilize any Brady material which may exist, it is 
essential that the defense have it far enough in advance of trial 
so that other investigatory ieads may be pursued in sufficient 
time to permit a full preparation of the defendant's case. 

17. The decision of what materials exist in the govern- 
ment's file favorable to the defendant should not be left with the 
prosecution but should be supervised by the Court in the presence 


of the defense counsel. 
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DEFENDANT'S MOTION FOR DISCOVERY AND 
INSPECTION, etc., filed 4-24-74. 


F. Other Motions 


18. The defendant respectfully reserves his right to 
request further details in the form of either bills of particulars 
or in the nature of discovery and inspection as the need for that 
information becomes apparent. 

19. The defendant also reserves his rights to make any 
and all other motions which may be necessitated by reason of the 
granting of certain relief requested herein. Furthermore, if 
facts should develop which require the making of other motions, 
the defendant respectfully reserves his right to make such motions 

Wherefore, it is respectfully requested that this Court 
grant the relief requested in the various branches of this motion 
and accord to the defendant, such other and additional relief as 


may appear just and proper. 


AL) aaah = a 
ichar . Moot 


Sworn to before me this 


2U day of Agaest 


FLORENCE D. BELL 

Notery Pubic. Seve of New Yor 
Que!ed in Ene County 

My Commasion Eyres March 3, 1. 
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GOVERNMENT'S * )TICE OF READINESS — filed 


8-14-74. 
pati STATES DISTRICT COURT 
ESTERN DISTRICT OF NEW YORK 
UNITED STATES OF AMERICA, 
Plaintiff : 
- ¥B - 
NOTICE OF READINESS 


JOSEPH C. VISPI, 


Defendant 


The United States, by its attorney, the United States 
Attorney for the Western District of New York, in order to 


satisfy the provisions of the District Court Plan For Achieving 


Prompt Disposition Of Criminal Cases, pursuant to Rule 50(b) of 


the Federal Rules Of Criminal Procedure, hereby notifies the 
Court and Counsel for the Defendant, that the United States is 


ready for trial in this case. 
Dated at Rochester, New York August 13, 1974 


Respectfully submitted, 


JOHN fT. ELFVIN 

United States Attorney in and for 
the Western District of New York 

Office and Post Office Address: 

502 U.S. Courthouse 


Buffalo, taleine 


essen G. LARIME 
Assistant United States Attorney 
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LETTER FROM RICHARD E. MOOT, attorney for defend- 
unt, to Honorable Harold P. Burke outlining status of Motion 
for Discovery and Inspection and requesting an immediate 
trial — dated 8-22-74. 


law orrices 


mor» omum OHLIN, DAMON, MOREY, SAWYER G MOOT 


eee 

mason © CAMOm 1SOO0 UBERTY BANK BUILDING 
JOSEPH nh MONEY. Ve 
whUAN @& Hh SawrEes BUFFALO, NEW YORK 14202 
RoetaT vy nooesor 

mCHARO € MOOT 

BORMAN & STEWART o amen C0ee 10 
wihuas © OLeERT August 22, 1974 niente 
ROBERT 4 PLACHE 

JAMES & MeABANL 

@LOnet = C1880" 

MALCOLM & BUCKLEY. VR 


TELEPHONE 


JAmES & MARVIN 
DOUGLAS © RIMAPATENCHR 
JAMES B KIEFTER 
JAeeS © OCHmIT 

TER@E HCE M CONMORS 
eman P CROS: 

ROBERT & CHE-~ SRO 


New York 14614 


Re: United States v. Jo *ph C. Vispi 
Cr. No. 1974-44 


Dear Judge Burke: 


a I enclose copies of the Notice of Readi 
and a lettemof August 3, 1974, from Mr. Larjmer-fn the 
above. 


Defendant's Discovery Motion of May 13th is 
still pending before you. Our Memorandum in Support of 
the Discovery Motions was filed and served May 24th. The 
Government elected not to file a Reply Memorandum. This, 
as Mr. Larimer suggests, explains the apparent confusion. 
Apparently, you were waiting for the Government's Memoran- 
dum before passing upon the disputed items of discovery. 


In part, the Government has complied with 
uefendant's requested discovery and upon others, it has 
declined to furnish the information. The requested items 
and the Government's response are tabulated on page 3 of 
our Memorandum, a copy of which is enclosed for your con- 
venience. 


The only two remaining items in dispute which 
require your decision are: 


1. The names of witnesses requested in Paragraph 5(e); 

2. A bill of particulars statir, the acts and ommissions 
or failures to act which support the allegations contained 
in the information, requested in Paragraphs 6 (a) (b) (c). 
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LETTER FROM RICHARD E. MOAT, attorney for defend- 
ant, to Honorable Harold P. Burke outlining status of Motion 
for Discovery and Inspection and requesting an immediate 
trial — dated 8.22.74. 


Hon. Harold P. Burke 


Re: U.S. v. Vispi 


As soon as these matters are resolved and the 
calendar of the court permits, the defendant wishes to have 
this case set for trial. 


Respectfully yours, 


ce one | ‘ree 


Richard E. Moot 
for OHLIN, DAMON, MOREY, SAWYER & MOOT 


r 
enclosures 


cc: Mr. John R. Elfvin 
Mr. David G. Larimer 
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GOVERNMENT'S MOTION TO SET TRIAL DATE — 
filed 5.2-75. 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 
UNITED STATES OF AMERICA, $ CR. NO. 1974-44 


Plaintiff 
NOTICE OF MOTION 


JOSEPH C. VISPI, 


Defendant 


PLEASE TAKE NOTICE that the undersigned will bring the 
annexed motion on for hearing before this Court at the U.S. 
Courthouse, 100 State Street, Rochester, New York, on the 
12th day of May, 1975, at 10:00 a.m., or as soon 


thereafter as counsel can be heard. 


Dated at Rochester, New York, April 30, 1975. 


Yours very truly, 


RICHARD J. ARCARA 

United States Attorney in and for 
the Western District of New York 

Office and Post Office Address: 

502 U.S. Courthouse 

Buffalo, New York 14202 


—* AAAINLA, 
DAVID G. LARIMER 
Assistant United States Attorney 


TO: 


RICHARD E. MOOT, ESQ. 

Ohlin, Damon, Morey, Sawyer & Moot 
1800 Liberty Bank Building 
Buffalo, New York 14202 
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GOVERNMENT'S MOTION TO SET TRIAL DATE — 
filed 5-2-75. 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


i  S 


UNITED STATES OF AMERICA, : CR. NO. 1974-44 


Plaintiff 


MOTION 
JOSEPH C. VISPI, 


Defendant 


MOTION TO SET A DATE FOR TRIAL 


FOR CRIMINAL TRIAL CALENDAR 


Now comes the United States Attorney, by Ascistant 
United States Attorney David G. Larimer, and states the United 
States Attorrey is ready for trial in this action, and moves 
this Court to set a date for trial of this action. 


Dated at Rochester, New York, April 30, 1975 


Respectfully submitted, 


RICHARD J. ARCARA 
Unit tates Attorney 


AAPL 
DAVID G. LARIMER 
Assistent United Sta Attorney 
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MOTION TO DISMISS INFORMATION FOR FAILURE 
TO AFFORD DEFENDANT A SPEEDY TRIAL, etc. 
filed 5-12-75. 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


Plaintiff, 


| 
! 
' 
THE UNITED STATES OF AMERICA, 


vs. NOTICE OF MOTION 
AND MOTION TO | 
JOSEPH C. VISPI, DISMISS INFORMATION, 


Defendant. Cr. Nd. 74-44 


| 
PLEASE TAKE NOTICE, that upon the annexed affidavit of 
RICHARD E. MOOT, sworn to on the 12th day of May, 1975, and i 
upon the Information and all the other proceedings had herein, 
the undersigned will move this Court on behalf of the ietaednnts. | 
EPH C. VISPI, at a Term of this Court to be held in the | 
United States Courthouse in the City of Rochester, State of New 
York, on the 12 day of May, 1975, at ten o'clock in the fore- 
noon of that day or as soon thereafter as counsel can be heard 
for an Order granting the following relief: 
1. Dismissing the Information herein upon the 
following grounds: 
(a) The defendant has been denied his right to a speedy 
trial in violation of the Sixth Amendment to Constitution of 
the United States. 
(b) There has been unnecessary delay in bringing the defend- 
ant to trial in violation of Rule 48(b), Federal Rules of 


Criminal Procedure. 
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(c) The government was not ready for trial within six 
months from the date of the filing of the Information in 
violation of the "Plan for Achieving Prompt Disvosition of 
Criminal Cases” promulgated by United States District Court for 
Western District of New York pursuant to the requirement of 
Rule 59(b), Federal Rules of Criminal Procedure. 

(d) The delay between the alleged commission of the 
criminal act and the filing of the Information has denied the 
defendant due process of law in violation of the Fifth and 
Fourteenth Amendments to the Constitution of the United States. 

2. Such othe: and further relief as to the Court may 
seem just and voroper. 


Dated: Buffalo, New York 
May 12, 1975 


Yours, etc. 


t 


Richard E. Moot, a partner 
OHLIN, DAMON, MOREY, SAWYER & MOOT 
Attorneys for Defendant 

Joseph C. Vispi 
1890 Liberty Bank Building 
Buffalo, New York 14202 
Telephone: (716) 856-5500 


| 
| 


DAVID G. LARIMER, ESQ. 

Assistant United States Attorney 
United States Courthouse 
Rochester, New York 14614 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 
THE UNITED STATES OF AMERICA, 


Plaintiff, 
AFFIDAVIT IN SUPPORT 
vs. OF MOTION TO DISMISS 


INFORMATION 
JOSEPH C. VISPI, 


Cr. No. 74-44 
Defendant. 


STATE OF NEW YORK ) 
) SS: 

CITY OF B.’FFALO ) 

RICHARD E. MOOT, being duly sworn, says: 

1. I ama member of the firm OHLIN, DAMON, MOREY, 
SAYYER & MOOT, with offices at 1800 Liberty Bank Building, 
Buffalo, New York, and represent the defendant, JOSEPH C. VISPI. 

2. I make this affidavit in support of the annexed 


Motion to Dismiss the Information accusing the defendant of 


willful failure to file an income tax return for the years 1967 


and 1968. 

3. Upon information and belief, in or about October, 
1869, the defendant was requested to p. »vide a representative of 
the Internal Revenue Service with information pertinent to his 
1967 and 1968 income tax returns. (Exlibit A) 

4. Upon information and belief, subsequent to August, 


1969, various « nferences ensued between the defendant and 
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representatives of the Internal Revenue Service. 

5. On or about the lst day of l"ebruary, 1974, an 
Information was filed in the United States District Court for 
the ‘iestern District of New York charging Joseph C. Vispi, on 
two counts with willful failure to file an income tax return 
for the years 1967 and 1968 in violation of the Internal 
Revenue Code: Title 26 U.S.C., section 7203. (Exhibit B) 

6. On the 22nd day of April, 1974, defendant Joseph 
C. Vispi was arraigned before the Hon. Harold P. Burke and 
entered a plea of not guilty. 

7. On or about April 23, 1974, the defendant served 
a Notice of Motion with affidavit seeking pretrial discovery 
and a bill of particulars. 

8. On or ebout May 6, 1974, the government filed 
its response to said Motion. 

9. On or about May 24, 1974, the defendant filed a 
Memorandum of Law in support of said Motion. Oral argument was 
waived and the matter was considered submitted to the Court 
as of May 28, 1974. 

10. On August 6, 1974, I wrote to the United States 
Attorney in charge of the vcrosecution of this case and advised 
that the defendant was ready to proceed to the trial of this 
matter. (Exhibit C) 

l1. On August 22, 1974, I likewise advised the Court 
that the defendant was ready to proceed to the trial of this 


matter. (Exhibit D) 
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TO AFFORD D©FENDANT A SPEEDY TRIAL, etc., 
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12. On May 5, 1975, I received a Notice of Motion 
indicating that the United States Attorney is ready for trial 
ane@ moved the Court for the tirst time to set a trial date. 
(Exhibit E) 

13. The first motion by the government to set a trial 
date comes seven an*® ~ix vears after the allegea commission of 
the r2spective counts of the Information; fifteen months after 
the filing of the criminal charge; one year after final sub- 
mission of pretrial motions; and eight months after defense 
counsel advised the government that defendant wished to have 
the case set for trial. 

14. That the aforementioned d=lays are substantial 
and unreasonable and constitute a denial of the defendant's 
fundamental right to a speedy trial as guaranteed by the Sixth 
Amendment to the Constitution of the United States. 

15. That the defendant has in no way acquiesced in or 
induced such delay. 

16. That there has been an unnecessary delay in 
bringing the defendant to trial in violation of Rule 48(b), 


Federal Rules of Criminal Procedure. 


17. That the delay in mstoging the defendant to trial 


has resulted in serious prejudice to the defencant, i.e. the 
passage of time has impaired the defendant's ability to reconstr- 
uct the events surrounding his alleged willful failure to file 

an income tax return for the years 1967 and 1968; the defendant 


nas been precluded from the opportunity to have his case tried 
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TO AFFORD DEFENDANT A SPEEL ’ TRIAL, etc., 

filed 5-12-75. 
while the facts are comparatively fresh in his mind anc 2 “A 
of his witnesses, whereas the government witnesse “sn infor- 
mation and belief, kept voluminous and detailed notes of their 
investigation and evidence which can be used to refresh the’ 
recollection and create inferences of possibie guilt which 
jefendant may not be able to rebut; the defendant has not been 
able to minimize the damage to his reputation and profession 
through a prompt and speedy vindication of his innocence; the 
pretrial anxiety of the defendant and his family has been pro- 
lenged and resulted in a deterioration of his health and w-1l- 
being and his ability to recall the events of seven and eight 
years ago with accuracy and to obtain witnesses to saic. events 
in support of his testimony. 

18. That it is the assumption of the Sixth Amendment 
tha unreasonable delays are by their very nature prejudicial 


ana it is not incumbent uvor the defendant te demonstrate 


affirmatively how he has heen prejudiced by a’. unreasonable delay. 


United States v. Lustman, 258 F2d 475, (2Cir), cert.den. 358 
U.S. 880, 3 L Ed 2d 109, 79 S. Ct. 118, (1958). 

19. That the evidence which is the basis of this 
Information was within the knowledge of the government since 
at least October, 1969, and that the government did not file 
this Information until February, 1974, four and one-half years 
later. 

20. That the delay between the alleged commission of 


the criminal act and the filing of the formal charge constitutes 
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a denial of the defendant's right to due process as yuaranteed 
by the Fifth and Fourteenth Amendments of the Constitution of 
the United States. 

21. That this delay was purposeful and deliberate, 
and caused the defendant actual prejudice, i.e. his ability to 
present an effective defense has been imoaired and his right to 
a fair trial has been undermined by the disappearance of 
evidence and witnesses, the deterioration of his health, the 
disruption of his employment as well as the fact that the mere 
passage of time ~esults in punishment to the defendant through 
the anxiety created in him, his family and his friends which 
is inherent to such an investigation. 

WHEREFORE, it is respectfully requested that this 
Court dismiss the Information together with such other and 


further relief as the Court may deem just and proper. 


VY. SE OO ae 


Richard E. Moot 


Sworn to before me this 


12th day of May, 1975. 


ene Mn. Corrs 


TERRENCE M. CONNORS 
Notery Public, Stare of New York 
Quaittied in Erie County 


By Commission Expires March 30, 19 21, 
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\ Address any reply o: 


US Treace=j BaD 


Dt MsR (Ofinr ster 


internal Revenue Service 
Date In reply refer to 


October 6, 1969 AU:F:19:DP 


Mr. Joseph Vispi 
16 Berryman Drive 
Snyder, Néw York 


Dear Mr. Vispi: 


I find it impossible to hold open the audit of your 1965 and 1966 tax 
returns eny longer. If substantiation is not provided for the following 
matters by October 16, 7969 I will find it necessary to disallow these 
deductions and assess the necessary tax on them. If a meeting is arranged 
for between now and the 16th, I would be interested in seeing your 1967 
and 1968 tax returns. The items needing substantiation for 1965 and 19.6 
are as follows: 


1965 and 1966 - Contributions 

- * =~ Dues and Meetings 

Ks ° - Typing Expenses 

" bd - New York State Job Expenses 
® " - Auto Expenses 

" " - Pramotional Exvenses 


If you care to contact me I can be reached at 82-3681 by 'phone or at 
the Field Audit Division of the Internal Revenue Service, 34 W. Mohawk St., 
Buffslo, New York, for an appointment. 

Very truly yours, ‘ 

euch’ nde 


Dominick Pardi 


FYHIBIT A 
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August 6, 1974 


Honorable David G. Larimer 
Assistant United States Attorney 
United States Attorney Office 
United States Court House 
Rochester, New York 14614 


Re: U.S. vs. Joseph C. Vispi 
Cr. 1974-44 


Dear Mr. Larimer: 

We have not had your response to our Brief in support 
of the Defendant's discovery motion. To protect the 
interest of my client, I will have to ask that the 
delay be charged against the Government. 


Please let me know when we may have your Brief so 
that the matter may be submitted to Judge Burke. 


Veryvtruly yours, 


Richard E. Moot 
for OKLIN, DAMON, MOREY,SAWYER & MOOT 


EXHIBIT 
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August 22, 1974 


Hon. Harold P. Burxe 
U.S. Court House 
Rochester, New York 14.14 


Re: United States v. Joseph Cc. Vispi 
Cr. No. 1974-44 


Dear Judge Burke: 


I enclose copies of the Notice of Renadinass 
and a letter of August 8, 1974, fron Mr. Lariner in the 
above. 


Defendant's Discovery liotion of May 13th is 
still pending before you. Our Iemoranéum in Support of 
the Discovery Motions was filed and served May 24th. The 
Covernment elected not to file a Reply Memorandun. This, 
as Mr. Larimer suggests, explains the apparent confusion. 
Apparently, you were waiting for the Government's HMemoran- 
Gun before passing upon the disputed items of discovery. 


In part, the Government has complied with 
cefendant's roquested discovery and upon others, it has 
Geclined to furnish the information. The requested items 
and the Government's response are tabulated on page 3 of 
cur Memorandum, a copy of which is enclosed for your con- 
venience, 


The only two remaining items in dispute which 
require your decision are: 


1. The nares of witnesses requesteé in Paragraph 5(e); 

2. A bill of particulars stating the acts and omissions 
or failures to act which support tha allegations contained 
in the information, requested in Paragraphs 6(a) (b) (c). 


EXHIBIT _D. 
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Hon. Harold P. Burke 


Re: U.S. v. Vispi page two... 


As soon as these matters are resolved and the 
calendar of the court permits, the defendent wishes to have 
this case set for trial. 


Respectfully yours, 


Richard E. Foot 
€cr OMLIN, DAMON, MORCDY, SAWYIR & MOOT 


r 
enclosures 


cc: Mr. John R. Elfvin 
Mr. David G. Larimer 


bee: Joseph Vispi 
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UNITED STATES DISTRICT COURT QE sets 7 | 
WESTERN DISTRICT OF NEW YORK PA tee 


UNITED STATES OF AMERICA, CR. NO. 1974-44 


Plaintiff 
NOTICE OF MOTION 


JOSEPH C. VISPI, 


Defendant 


PLEASE TAKE NOTICE that the undersigned will bring the 
annexed motion on for hearing before this Court at the U.S. 
Courthouse, 100 State Street, Rochester, New York, on the 
12th day of May, 1975, at 10:00 a.m., or as soon 
thereafter as counsel can be heard. 
Dated at Rochester, New York, April 30, 1975. 
Yours very truly, 


RICHARD J. ARCARA 

United States Attorney in and for 
the Western District of New York 

Office and Post Office Address: 

502 U.S. Courthouse 

Buffalo, New York 14202 


\ . 
LANL”, 

DAVID G. LARIMER 

Assistant United States Attorney 


E. MOOT, ESQ. 

Damon, Morey, Sawyer & Moot 
1800 Liderty Bank Building 
Bufralo, New York 14202 


EXHIBIT £_ 


MOTION TO DISMISS INFORMATION FOR FAILURE 
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filed 5-12-75. 


UNITED STATES DISTRICT COURT ( 
WESTERN DISTRICT OF NEW YORK 
UNITED STATES OF AMERICA, : CR. NO. 1974-44 


Plaintiff 


- VS - 
MOTION 
JOSEPH C. VISPI, 


Defendant 


MOTION TO SET A DATE FOR TRIAL 


FOR CRIMINAL TRIAL CALENDAR 


Now comes the United States Attorney, by Assistant 
United States Attorney David G. Larimer, and states the United 
States Attorrey is ready for trial in this action, and moves 
this Court to set a date for trial of this action. 


Dated at Rochester, New York, April 30, 1975 


Respectfully submitted, 


RICHARD J. ARCARA 
tates Attorney 


DAVID G. LARIMER 
Assistant United States Attorney 


EXHIBIT = 
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~~ orrices 


OHLIN, DAMON, MOREY, SAWYER & MOOT 


ye 1800 UBERTY BANK BULLDING 


wa om BAT 
RPOSetRT . ~OOe8On 
=CHaRmO € ~OOT BUFFALO, NEW YORK 14202 
~OeMan @ BTEWwsaT 
TE EP rOone 
AREA COOE Ne 
ese-ss800 


May 15, 1975 


Rochester New York 


U.S. vs. Joseph C. Vispi 

Civ. No. 74-44 

(26 U.S.C. 7203 - FPailure to file Income ) 
( Tax Return ) 


In accordance th your Honor's direction for a final submission 
by Friday, May th, I enclose the citations of the principal 
authorities in su rt of defendant's motion to dismiss the inf 
mation on the gro the government has not brought the case f 
for trial within the uired time under the rules, decided 
authorities and consti onal provisions relating to the 

right to a speedy trial process of law. 


The chronology of events with the exception of the date of filing 
the delinquent returns, (January 21, 1970) is set forth in the 
moving affidavits. It shows: 


1. The information charging willful failure to file 
income tax returns for the years 1967 and 1968 in 
violation of Sec. 7203, Internal Revenue Code; 

26 U.S.C. “ction 7203, was filed February 1, 1974 
more than .our years after the returns had in fact 
been filed. (Amended returns and payment in full 
was made in October 1971). 


Defendant was arraigned April 22, 1974 and defense 
counsel filed, argued and briefed all pret:ial 
discovery motions by May 22, 1974 over « year ago. 
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Honorable Harold P. Burke 
Page II 
May 15, 1975 


The prosecution filed a limited response to 
defendant's request but neglected to file any 
opposing papers or briefs on e disputed items 
or otherwise to take any action to bring the case 
on for trial until advised by defense counsel on 
August 6, 1974 of its delinquency. 


Having been so advised of its delinquency, the 
prosecution filed a belated Certificate of 
Readiness dated August i3th, but took no further 
action to bring the matter on for trial until 
its motion to set a tria: date of April 30, 1974 
eight months later, a date then 15 months after 
the filing of the information and seven and six 
years after the alleged offenses. 


It is respectfully submitted these uncontroverted facts establish 
an unavoidable pattern of reluctance to prosecute and an inference 
if not overt evidence of a plan to abandon the prosecution once it 
was so untimely and unfairly commenced. 


The anxiety, harm and prejudice to the defendant, a practicing 

lawyer who completed and filed the delinquent returns with payment 

in full of the taxes and interest years ago and prior to the laying 

of the information can not be seriously questioned. Now years 

after the events and worn with anxiety, he must face govenment 
witnesses armed with voluminous records and memoranda. Defendant 

by contrast must now rely soley on his memory and without ready access 
to the documents and witnesses of a hectic period in his life which 
occasioned the untimely filing of his tax returns. 


In accordance with law and in the interest of justice to this 
@efendant as well as the prompt and orderly enforcement of the law, 
the present misdemeanor charges should be dismissed. 


Defendant hereby consents to any delay which may be required for the 
disposition of this motion. 


In the event the motion is denied, Defendant waives his right to 
trial by jury and requests a trial at the earliest available date 


spectfully submitted 
<7 pa eR 


REM;mfm Richard E. Moot 
for OHLIN, DAMON, MOREY, SAWYER & MOOT 
Copy: 
David G. Larimer, Esq. 
U.S. Attorney 
Rochester, New York 


LETTER FROM RICHARD £. MOOT, attorney for defend- 
ant, to Honorable Harold P. Burke enclosing authority in 
support of Motion to Dismiss Information — dated 5-15-75. 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, : CR. NO. 1974-44 


Plaintiff 
- vs : NOTICE OF MOTION 
JOSEPH C. VISPI, 


Defendant 


PLEASE TAKE NOTICE that the undersigned will bring the 
annexed motion on for hearing before this Court at the U.S. 
Courthouse, 100 State Street, Rochester, New York, on the 
Lith day of October, 1975, at 10:00 a.m., or as soon 
thereafter as counsel can be he*re. 
Dated at Rochester, Now York, September 23. 1975 
Yours very truly, 


RICHARD J. ARCARA 

United States Attorney in and for 
the Western District of New York 

Office and Post Office Address: 

502 U.S. Courthouse 

Buffalo, New York 14202 


EUGE 
Assistant United States Attorney 


RICHARD E. MOOT, ESQ. 
Ohlin, Damon, Morey, Sawyer 
1800 Liberty Bank Building 
Buffalo, New York 14202 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


CR. NO. 1974-44 
Plaintiff 


+. MOTION 
JOSEPH C. VISPI, 


Defendant 


MOTION TO SET A DATE FOR TRIAL 


FOR CRIMINAL TRIAL CALENDAR 


Now comes the United States Attorney, by Assistant 

United States Attorney Eugene Welch, and states the United 

States Attorney is ready for trial in this action, and moves 

this Court to set a date for trial of this action. 

Dated at daochester, New York, September 23, 1975. 
Respectfully submitted, 


RICHARD ~ ARCARA 
United States Attorney 


Assistant United States Attorney 


* om 
te.107 


= © osuon 

ram. woney, 

au &. ». Sawer 
sor 


eee. cuene 
srorwsa T Gacene 


Honorable Harold P. Surke 
Courthouse 
Rochester, Nuw York 


UG. S. 


Dear Judge Burke: 


week. 


In support of the defen 
miss for failure to prosecuts/ I w6yld like to brina to the 
court's attention the addi 
decided by the Court of Appe 
August 1, 1975 in which the charges 
from the opinion from our 196 
will endeavor to furnish y, 
The Ccurt of Appea 
Circuit decision of Hilb 
rationale of the Seconc 
course, “focusing primari 
and technicalities. 
trial is stated by the Seconc 
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LETTER FROM RICHARD E. MOOT, attorney for defend- 
ant, to Honorable Harold P. Barke citing further authority in 
of Motion to Dismiss Information — date of letter 


au 
10.2-75 — filed 106-75. 
Law orrices 
OHLIN, DAMON, MOREY, SAWYER & MOOT 
1800 LIBERTY SANK BUILDING 
BUFFALO. NEW YORK 1420? 


October 2, 1975 


Re: U. S. vs. 
Civ. No. 
(26 U.S 


ority of U. < 
dismissed. 


The puspe 


"The purpose le is to insure that 
recardless ther a fendant has been 

nrejudiced a given e or his consti- 
tutional r ts have mn infringed, the 


trial of the\charge aginst him will go 


forward promptiy_igstsad of being 
frustrated by creeping, paralytic pro- 


cedural delays of the type that have spawned 


a backlog of thousands of cases, with the 


7203 - Pailure to file Income 
Tax Return) 


's pending rotion to dcis- 


e District of Colurbia 


Se 1 es service are enclosed. If 
ith“tRhe completed opinion next 

as supported the Second 

, 476 P24 355 (1973). The 


public losing confidence in the courts and 


TRL ePHone 
AREA CODE TIO 
36.5500 


v. Brown 


Excerpts 
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LETTER FROM RICHARD E. MOOT, attorney for defend- 
ant, to Honorable Harold P. Burke citing further authority in 
support of Motion to Dismiss Information — date of letter 
10.2-75 — filed 10-6-75. 


Honorable Harold 
P. Burke -2- October 2, 1975 


gaining the impression that federal 
criminal laws cannot be enforced.” 


U. S. v. Plerro, 478 P2d 386 (2d Cir. 1973) cited by 
the government in opposition to the defendant's motion does not 
meet the heavy burdan placed upon the government in this case. 

In Pierro dismissal! was denied because it rested upon a technical 
violation of the rule and the court sa it was “never intended 
that technicalities would carry the day. 


Defendant, Joseph Vispi, relieg\upon no technicalities 
where the alleged misdemeanors were pu dly committed six and 
seven years prior to the informati an a year and a half 
has past since the filing of the nder the authorities 
cited, particularly U. S. v. B e technical arguments advanced 
by the government to just should not be pernitted 
to carry the day. The informatigh shpjld be dismissed before 
the defendant is further je~-ardized the inordinate delay which 
has handicapped his defense. 

a for so long should be 
ended. 


ly submitted, 


hard E. Moot 
RY, / MOREY, SAWYER & MOOT 


REM:nss 
Enclosure 


ec: David G. Lari 
vu. S. Attorne 
Rochester, Ne 
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LETTER FROM RICHARD E. MOOT, attorney for defend- 
ant, to Honorable Harold P. Burke advising that the defense 
has not yet received the names of witnesses — dated 
10-16-75. 


mOY F OnuN Law OFFICES 
1920 187 


Eenerew der OHLIN, DAMON, MOREY, SAWYER & MOOT 


JOSEPH MH. MOREY, UA. 
wiLtiAM @. 4. SAWYER 1800 UBERTY BANK BUILOING 


ROBERT y MOCOBON 
@ CHARO £. MOOT 
NORMAN R. STEWART 
WiLUAM #. OBERT 


ROBERT J. PLACHE AREA COOE 71 
pres enegteerenteed October 16, 1975 setae asteag 
GLORGE * GIBSOH 

MALCOL? A. BUCKLEY, U®. 

JAMES 8. MARVIN 


BUFFALO, NEW YORK 14202 


TELEPHONE 


Chm STOPHER T. OREENE 
ROBERT W. CONSTANTINE 


The Honorable Harold P. Burke 
United States District Judge 
United States Courthouse 
Rochester, New York 14614 


Re: United States v. Joseph C. Vispi 
Cr. No. 1974-44 


Dear Judge Burke: 


On Tuesday morning at the Calendar Call Your 
Honor directed the Government to furnish the list of witnesses 
to defense counsel. As I remembered it, the objection or 
plea for time "due to the logistics" made by the Government 
was overruled and the names were ordered to be supplied right 
away. 


Since Monday morning I have received two telephone 
calls from Mr. Welch as well as his letter of October 14th 
which was not received until Thursday afternoon. The names 
of witnesses has still not been supplied. Instead, he 
Government has requested stipulations: 


1. That the returns were not in fact timely 
filed. 


2. That the taxpayer had taxable income for 
the years '67 and ‘68. 


The Government also advised that it will 
not supply information on acts to support 
the charge of willfulness, but appare:.‘ly 
relies upon the fact defendant was an 
attorney who prepared tax returns for 
others and had himself requested an 
extension of time. 
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LETTER FROM RICHARD E. MOOT, attorney for defend- 
ant, to Honorable Harold P. Burke advising that the defense 
has not yet received the names of witnesses — dated 
10-16-75. 


The Honorable Harold ‘ 
P. Burke -2= October 16, 1975 


From this response of the Government, it appears that 
in fact the Government was not ready for trial as stated in open 
court, Tuesday, October 14th, nor when the prior certificates of 
readiness were filed August 13, 1974 or on April 30, 1974 and 
September 23, 1974 when the case was moved for trial. 


The simple truth of the matter is the Government is not 
and has not been ready for trial nor does it desire a trial. Under 
these circumstances, it is not incumbent upon the defendant 
or the court to insist upon a trial. 


For the reasons previously urged upon the defendant's 
motion to dismiss and supported by subsequent events, defendant 
respectfully again urges that in the interest of justice and 
to achieve the objective of the rule for speedy trials, that 
the special circumstances in this case require that the information 
which charges defendant with the commission of a misdemeanor 
seven years ago be, at last, dismissed. 


Respectfully yours, 
{1 anh. i. § Te. al 


Richard E. Moot 


REM:ns — 


cc: Eugene Welch 


P.S. since dictating this letter and following our earlier 
conversation by telephone, Mr. Welch's se tretary telephoned me 
a list of 27 witnesses at 3:50 o-m. 


R.E.M. 
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DECISION AND ORDER OF JUDGE BURKE PERTAIN. 
ING TO DISCOVERY MOTION TO DISMISS ~— filed 
10-20-75. 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 
UNITED STATES 
-vs - CR: 1974-44 


JOSEPH C. VISPI 


Richard E. !,0t 

1800 Liberty Bank Building 
Buffalo, N.Y. 14202 
Attorney for defendant 


Eugene Welch 
Assistant United States Attorney 
United States Court House 


Rochester, N.Y. 14614 
Attorney for the government 


7 


The information herein was filed February l, 
1974. The deferdant was arraigned on April 22, 1974 and 
pleaded not guilty. 

By notice of motion filed April 24, 1974 the 
defendant moved for discovery and inspection, for a bill 


of particulars, for delivery to the defendant of evidence 


favorable to the def ndant under the authority of Brady vs. 


Maryland, and for complete and specific disclosure of the 
use by the government of any and all confidential informants. 
By notice of motion and motion filed May 12, 1975 the 
defendant moved, with supporting affidavit, to dismiss the 


information. 
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DECISION AND ORDER OF JUDGE BURKE PERTAIN. 
ING TO DISCOVERY MOTION TO DISMISS — filed 
10-20-75. 


On May 7, 1974 the government had filed its 
response to the defe :dant's motions for ciscovery and 
inspection and for other relief. 

On or before October 21, 1975 the United States 
Attorney shall furnish to the attorney for the defendant, 
copies of any statements of witnesses, exhibits and evidence, 
in the possession of the government, which would excuipate, 
tend to exculpate, or in any way provide mitigating factc:’s 
in connection with the said defendant's alleged commission 
of the offenses charged in the information. 


I am informed by letter (copy to Richard E. Moot) 


dated October 14, 1975 that the government had previously 


declined to reveal to defendant's attorney the names of the 
witnesses, which a former Assistant United States Attorney 
had declined to provide, and that the present Assistant 
united States Attorney handling the case has now decided to 
furnish the names of those witnesses. This shall be done 
on or before October 21, 1975. 

The government had furnished on May 7, 1974 its 
response to the defendar:'s motion for é bill of particulars, 
for dGiscovery and inspection and for other relief The 
defendant's motion for a bill of particulars, (other than 
the names of witnesses referred to), for discovery and 


inspection, and for complete and specific disclosure of the 


a eis oe ee = oe we ss eee, 
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ING TO DISCOVERY MOTION TO DISMISS — filed 
10-20-75. 


use by the government of any and all confidential 
informants, is in all respects denied. 

The defendant's motion to dismiss the information 
pursuant to his motion filed May 12, 1975 is in all respects 
denied. 

The case will proceed to trial without a jury 
on Thursday, October 23, 1975 at 10:00 A.M., as agreed 
in the event of an adverse decision on defendant's motion, 
at the oral argunent on October 14, 1975. 


ALL OF THE ABOVE/£S SO ORDERED. 


= = 
acts INS 


Uni~ed States District Judge 


October (7 g aeise 
os 
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TRANSCRIPT OF TRIAL BEFORE HONORABLE 
HAROLD P. BURKE — date of trial 10-23 — 10.24.75. 
Transcript filed 12-16-75. 


UNITED STATES OF AMERICA 
IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE WESTERN DISTRICT OF NeW YORK 


- aN" 5 


UNITED STATES OF AMERICA, 
Plaintiff, 
-vs- CR. NO. 74-44 
JOSEPH C, VISPI, 


Defendant. 


ee ee el 


Transcript of proceedings had and testimony taken 


in the above-entitled matter, before the HON, HAROLD P, BURKE, 


United States District Judge, in the United States District 
Court, Rochester, New York, on Thursday, October 23, 1975; 
and Friday, October 24, 1975. 

APPEARANCES: 


RICHARD J. ARCARA, ESQ, 

United States Attorney 

(By Eugene Welch, Esq.) 
Assistant United States Attorney 
United States Courthouse 
Rochester, New York 


Appearing on behalf of the Government. 
MESSRS, OHLIN, DAMON, MOREY, SAWYER & MOOT 
(By Richard E. Moot, Esq.) 


1800 Liberty Bank Building 
Buffalo, New York 14202 


Appearing on behalf of the Defendant. 


j 
j 
i 


| 
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Opening Statement by Mr. Welch. 
Rochester, New York 
Thursday, “ober 23, 1975 
10:00 A.M. 

MR. WELCH: If Your Honor please, 
this is the case of the United States versus 
Joseph Vispi, Criminal No. 74-44, It is to 
be a non-jury trial, and if Your Honor please, 
I have this morning requested Mr. Vispi and 
his attorney, Mr. Moot, to sign a waiver of 
jury trial, and I have consented to it, and 
I would like to hand it to the Court for your 
approval, which is required under the rules. 

(Document handed to the Court.) 

MR. WELCH: If Your Honor please, 
the charges in this Information consist of 


two Counts. Count One charges, Your Honor, 


that in the calendar year '67, the defendant 


Joseph Vispi, a resident of the State of New 
York, had received a gross income of 
$48,638.70 and that by reason of such income, 
he was required by law, following the close 


of the calendar year 1967, and on or before 
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April 15, 1968, to make an income tax return 


to the District Director of Internal Revenue 


for the Internal Revenue District of Buffalo, 


New York, at Buffalo, New York, in the 
Western Judicial District of New York, or to 
the Director of the Internal Revenue Service 
Center, North Atlantic Region, Andover, 
Massachusetts, stating specifically the items 
of the gross income and any deductions and 
credits to which he was entitled; that while 
knowing all foregoing facts, he did wilfully 
and knowingly fail to make said income tax 
return to the said District Director of In- 
ternal Revenue, to the said Director of the 
Internal Revenue Center, or to any proper 
officer of the United States. 

Count Two charges, Your ionor, the 
same wilfull failure to file concerning the 
tax year 1968, wilfull failure to file by 
April 15, 1969. 

The situation is somewhat clarified | 
here, Your Honor, The Government intends to 


rely rather heavily on the fact that the 
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Defendant did, in fact, file returns but 


filed them late. 

We won't belabor rhe point of the 
gross income, Your Honor. That can be sai 
by the returns that the Defendant did actually 
file, that he did make in excess of six hun- 


dred dollars gross income for the years in 


question. 


The peints that no doubt will have 
en issue in this trial will be the wilfullness, 
and with thet in mind, and since this is 4 


court trial, I am not certain that it is 


necessary that the Court on the record take | 
judicial notice of the statutes, but I would 
request that you do take notice of 26 United | 
States Code -- 

{HE COURT: Just offer the statutes 
in evidence. That saves all the questions i 
about it. 

MR, WELCH: Then I offer in evidence | 
26 United States Code, Section 6012, and 26 | 
United States Code, Section 6072; 6012, Your 


Honor, is the statute which specifies that 
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during the years in question any individual 
who made in excess of six hundred dollars 
gross income is required to file a return; 
and 26 United States Code, Section 6072, is 
the statute which requires that a taxpayer 
who is filing on the basis of a calendar 
year must file by the 15th of April of the 
following year. 

MR. MOOT: As Your Honor has heard, 
this is a wilfull failure to file case. It 
is a criminal misdemeanor, and the principal 
issue in this case, if not he orly issue, 
is whether the Government can produce evidence 


beyond a reasonable doubt of a wilfull fail- 


ure to file. And “wilfull failure to file," 


as we view it, requires not simply knowledge 
of the requirement to file, which indeed every 
taxpayer who has filed a return has, but 
deliberate, intentional and bad purpose or 
evi: motive. 

Now the courts have used all of 
those words differently in different cases, 


but the Bishop case, we believe, decided by 
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the Supreme Court in ‘73, is now the govern- 
ing authority, and that is where it has fin- 
ally been resolved that the matter of eee | 


ness, as used in the Misdemeanor section, 


' 

} 

should be the same as used in the Fraud sec- | 
' 


tion of evading or defeating the taxes. 

We have approached the evidence in 
that manner. What we intend to prove here is 
that we have a taxpayer who filed his returns, 
with the exception of two that were three 
days late, I believe, on time prior to the 
two years in question, and he filed ther 
after the two years in question on time or 
with extensions. 

And we expect to show from the evi- 
dence in this case that the year 1968 and the 
year 1969 in which this defendant, an indi- 
vidual practicing attorney, was attempting 
to put together his income tax years, were 
catastrophic years for him. 

In the year 1968 his association 


in a law partnership had been terminated, and 


he found himself at the end of that year witn- 
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out an office or a place to go, with his 
records in a state of disarray. He was re- 
quired on an impromptu tasis to pick up other 
office space, which he did in the year 1969 
on a temporary basis. 

We expect to show that in the year 


1969, when he was being a tited for his ‘65 


and '66 returns, and when he was attempting 


to clear up the matter of '67 and ‘68 returns, 
he was camping out in another office. He had 
no regular office, no regular associates. 
Finally > was able to get space, which he 
now enjoys, in a new office and has been an 
individual practitioner since. 

During the same period of time in 
these two critical yeats, ‘68, which would 
have governed the ‘67 return, and ‘69, which 
would have governed the '68 return, in addi- 
tion to his professional problems of an indi- 
vidual practitioner, we think we can show 
that his clients were as neglected as the 
Government; that he was unable to get their 


work done on time; to get his bills out on 
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time. He suffered problec at home and with 
his own personal health as well. Some of his 
records for the year 1967 had been misplaced, 
in the last-minute Christmas Eve move in the 
year 1968, and that we can show, 

In all of this, we intend to show 
that the intent tha- this defendant had to 
the Government, Your Honor, was the same in- 
tent he had to his former partners, and the 
same intent he had to his clients, to get 
the work done as soon as he was physically 


able to do it, as he promised on repeated 


occasions, and «s he finally, in fact, did 


long before this criminal charge was laid. 
That is briefly what we intend to 
show. I think most of what I have told yor 
we will be able to establish without question 
from the agents themselves tnat here we had 
a man who from the very beginning had no 
other intent in this case but to get these 
two returns done as soon as he physically 
could and that these returns were part of an 


overall problem he suffered in those two 
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catastrophic y :s vf doing work for his 


clients and do. it for himself, and there 


wasn't in the remotest stretch of imagination, 


at any time while he was being in daily con- 
tact or month’y contact with revenue agents 
with respect to an audit for two prior years, 
did he ever intend not to file '67 and '5£. 
In fact, we believe it stretches the imagina- 
tion some to think for a moment that an attor- 
ney who is beirg audited for ‘65 and '66 
could have harbored an intent not to fulfill 
his promise to file the returns for ‘67 and 
'68, which he repeatedly told the agent he 
would do and which he finally did do. The 
fact that he took longer to do it than he 
hoped, the fact that they were done later, 
in our judgment, will not sustain evidence of 
deliberate, intentional, bad evil purpose, 
nor satisfy the requirement of reasonable 
doubt in this case. 

If Your Honor will be patient as we 
proceed here, I think that will become clear . 


before we are done. 
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Now there are two procedural matters, 


Your Honor, which I would like to mention. 


It did not occur to me when we filed our 
discovery motion that this case might be non- 
jury. Certain reports of Revenue agents, which 
the Government agreed to furnish to us, were 
made a part of that response, And I do not 
know whether the same reports were included 
fa in the file copy,which is on file with the 
Court, or not. But clearly, any matters pro- 
duced for defense counsel in a criminal case, 
just because they are produced for me, would 
not ordinarily be evid-».e in the case. 

Your Honor, as both judge and jury 
ir this case, would have an opportunity to 
read those reports, and in fact, may have. 
I would just simply say that until any such 
reports which have been produced and which, 
I believe, are on file in your record, are 
formally introduced in evidence, I would ask» 
Your Yoner to disresard any of the statements 
in them, because until they are evidence, I 


don't believe they bear on the case at ail. 
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Secondly, I have an apology to make 
to the Court. In ay eurseogentones to the 
Court of May 15th, ‘75, referring to chrone! 
of events, I included a parenthetical stat2- 
ment that, in fact, the taxes were paid for 
these two years, ‘67 and '68. In fact, they 
have not been paid, which is the customary 
practice of the Internal Revenue Service, 
which is not to send a notice or to insist 
upon payment while a criminal case is sundted. 

Apparently, Your Honor, I miscon- 
scrued what my client told me with respect 
to the payment of the disputed items for ‘65 
and ‘66, and I was led to that error in my 
letter. 


Again, I ask the Court to disregard 


| 
| 
| 


that and not let it wear on this case. I | 
believe it is undisputed that the taxes in 
this case have not been assessed or been pai 
THE COURT: I was surprised at it, 

and that is why I questioned it at the | 
time, because usually they won't make any 


settlement while there is a criminal tax 


56 
Opening Statement by Mr. Moot. 


pending. 

MR. MOOT: There is no question chat 
my client offered to pay. 

THE COURT: I understand, 

MR. MOOT: And that, I think, will 
be developed as we go along. But he has not | 
received a formal assessment or a notice. In 
fact, I da < believe thet the final dollar 
figures have beer «2.eed upon. Certainly, 
the figures are not the same as he was told 
as they are in the Information. 
One other item, if I may, with comet 
to Mr. Welch's opening. We do not read the | 
Information, nor do I believe it says that he 
is charged with wilfull failure to file the 
returns on April the 15th. The Information 


Says he was a taxpayer required to file, but 


| 
| 
| 


nowhere does it say in the Information here 
that he wilfully failed to file the returns | 
on time. It says he wilfully failed to i 
them and that he was a taxpayer like you and; 
! 


me, who had a statutory obligation. Brt 


whether, in fact, he received an extension 
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of time, cher in fact he was required to 
file on that date or not, I believe we will 
have to await the trial. 

MR. WELCH: If Your Honor please, 
the Information itself, which I can tender 
to Your Honor, does say that »y reason of 
said income, he was required by law, follcw 
ing the close of the calendar year 1967, and 
on or before April 15, 1968, to make an in- 
come tax return. 

Furtner on down it says he did wil- 
fully and knowingly fail to make said income 
tax return. The very same wording of this 
Infermation has been upheld by a Circuit- 
level decision, Your Honor, which I am attempi- 
ing to find out now. I read it yesterdzy. 
The simple matter of this Information is that 
it does charge wilfull failure to file a 
timely return, and the Court construed the 
wording of this Indictment that said income 
tax return to mean a timely return, one file 


by April 15th of the calendar year following 


| 


when it was due. 
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THE COURT: He has a right to ex- 
tend the time. 

MR, WE’CH. It nay very well be a 
question of fact whether an extension was 
granted, and we will contend that pro e..ten- 
sion was granted, and we would like to ex- 
plore the circurstances of that with the 
Court. 

THE COURT: I understood him to 
say that is a matter of inquiry of the case. 

“WR. WELCH: Yes, Your Honor. 


May we procee) with the proof, Your | 


THE COURT: Yes. 

RICHARD E, PELLARD, J R., 
called as a witness by the Government, being first duly 
sworn, testified as follows: 

DIRECT EXAMINATION 
BY MR. WELCH: 


Q Mr. Pelland, world you tell the Court how you are em- 


ployed? 


I am employed by the United States Treasury, Internal 


Revenue Service, Andover Service Center, Andover, 
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Massachusetts. 

What is your duty there? 

I am a Senior Accounting Technician. As such, I super- 
vise a group of employees that researches the records of 
Internal Revenue, at the request of other Internal Reven 
employees. I'm also the Director's representative at 
trials, as the Director of the Andover Service Center, 
as custodian of records for all tax returns from New 


England and the northern portion of New York State, 


Would that inciude the tax returns from 1965 through the 


present of a taxpayer living in Buffalo, New York? 
Yes, &. 
Pursuant to requests from our office, did you conduct a 
search of the records of the Andover Service Center tax 
returns for Joseph Vispi for the years 1965, 1966, 1967 
and 1968? 
Yes, sir. 
MR. WELCH: Would you mark this for 
identification? 
(Government's Exhibit 1 marked for 
identification.) 
MR. MOOT: Rather than delaying 


this, subject to an opportunity to compare 
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these returns with the taxpayer's copies 
during the noonhour, we have no objection 
to the introduction of the returns for these 
years. 

THE COURT: Any discrepancy bring 
to my attention, then. 


MR. MOOT: Iwill. Thank you, Your 
The same stipulation applies to all 


the years, ‘65 through ‘68. 
THE COURT: We will give it a sii 


now, and I will receive it in evidence, sub- 


ject to that caveat. | 


(Government's Exhibits 2 through 6 
marked for identification.) 

MR. WELCH: Your Honor, 1965 would 
be G-1; 1966 will te G-2, G-3 is a return 
for the year 1967. G-4 is an amended return 
for the year 1967. G-5 is a return for the 
year 1963; and G-6 is an amende” return for 
the year 1968. 

DIRECT EXAMINATION CONTINUED 
BY MR. WELCH: 


Q Mr. Pelland, prior to testifying here this morning, you 
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had an opportunity to examine the returns, is that corre 


Yes. 
Could you tell the Court how it can be dete-mined from 
these returns the date that they were filed? 
There is a stamp placed on the face of the return at the 
time that they are filed. This is the practice of the 
Service on all delinquent returns. 

THE COURT: When was G-1 fiied? 
April 18, 1968, Your Honor. 

THE COURT: 


April 18, 1968. 


January «lst, 


November 4th, 

And G-5? 
January 21st, 

And C-6? 
November 4th, 1970. 
Now pursuant to instructions from this office, mr. Peliang, 
did you conduct a search of the records of the Andover 
Service Center tc determine if any extensions of time 


had been granted to the taxpayer, Joseph Vispi, for the 
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years 1966, 1967 and 1968? 

Yes, I did, 

And are there any extensions of record granted to the 
taxpayer, Joseph Vispi, for the years 1966, ‘67 and ‘68? | 
No record o* any extensions granted, 

Just for the record, if one had been applied for but not 
granted, would there be any record of that application? 
No, sir, there would not. 

So that the only extensions that were actually granted 
would be a matter of record in the Service Center? 

For those years, yes. 


For the record, Mr. Pelland, were any payments made on 


the years 1967 and ‘68 in regard to the taxpayer, Joseph 


Vispi? 
No, sir, no payments were made. 
Was there any indication of any payments to the credit 
of Mr. Vispi at any place? 

MR. MOOT: For what year? 

MR. WELCH: For the years 1967 aad 

1968? 

The only thing that I could think of that could be deter- 
mined to be a credit would be the withholding tax from 


the Form W-2 for those years. 
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There were Form W-2's submitted with the returns for 
those years showing some withholding? 

Yes, sir. 

Did that pay the entire tax liability as indicated on the 
returns? 

No, sir, it did not. 

And so according to the record as the Service Center, 
there is still that outstanding balance due on the years 
‘67 and ‘68? 


Yes, sir. 


Pelland, for the years 1965, 1966, 1967 and 1968, are 


| 
After having conducted a search of the records, Mr. | 
! 
} 


there any records of any other returns having been filed 
by Mr. Vispi? | 
No record. | 
There were no earlier filings other than what we have 
identified, is that correct? 
That is ccrrect. 
MR. WELCH: If Your Honor please, 
the Government moves into evidence G-1 thro 
G-6. 
THE COURT: They are all in evidence! 


(Government's Exhibits 1 through 6 
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marked in evidence.) 
MR. WELCH: Your Honor, I have no 
further questions. 
CROSS EXAMINATION 
BY MR. MOOT: 


Q Mr. Pelland, are you familiar with the requirements for 


filing a return? Is it the postmark date of mailing 


or the time when someone administratively stamps the 
return? Which governs, do you know? 

The postmark, sir. 

And wher you gave the date of filing here, <= think you 
have described the date of filing as the date which 
appears from the administrative stamp placed on the 
return, is that correct? 

Yes, sir. 

So would it be fair to say that if a return was 

as filed on April 18, 1968, very likely, it, in 

been mailed within the required time, April the 

(No response.) 

Would that be a fair assumption, three days for the mail 
to get opened and to the IRS, and stamped? 

It conceivably could happen, yes, sir. 


So that with respect to all four of these returns, only 
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two for the years ‘67 and '68 were, in fact, as near as 


you know, not mailed within the time required by the tax- 


payer, is that correct? 
I'm sorry. Would you repeat the quest.on? 
Insofar as you know, only the returns for ‘67 and ‘68 wer 
not mailed, as you say, within the required time? 
MR. WELCH: jection, Your Honor. 
THE COURT: Objection is overruled. 
THE WITNESS: As I recall, the ‘65 
and '66 returns were mailed in 1968, so therer 
fore, are a couple of years delinquent. 


Are they included in the Information charged here? 


Not to my knowledge, no, sir. 


(No response.) 


Do you know of any reason why they are not included? 


Is there some reason wny that is so, then? | 


No, sir, I do not. 

Is it possible, then, that an extension was granted to 
April 15th, 1968, and in fact, com lied with? 

No, sir, that is not possible. 

But you have no explanation for why it is not included 


here whatsoever? 


} 
No, sir, I do not. 
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Do you know from your position approximately how many 
delinquent returns there are nationally in the overall 
system? 

No, sir, I do not. 

In your position with the Internal Revenue Service, are 
you familiar with the fact that the Commissioner of the 
Internal Revenue Service files an annual report with 
respect to the operations of the Service on an annual 
basis? Do you know that to be so? 

No, sir, I do not. 

In your job, do you have occasion from time to time to 
examine, as you did in this case, to see whether request 
for extension of time had been on file, or whether the 
returns had been filed and on what dates, or is this tue 


first time you had done it? 


opportunity to do it before. 
Tell me, from your e» ‘ence, whether you agree or dis- 


agree with the report, or the figure, of 770,587 delin- 


| 
No, air, it is not the first time, and I have had the 
| 


quent returns for the year 67-68? 
I would have no way of knowing what the figure was and 
would not venture to guess how many on my own. 


THE COURT: Where did those figures 
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come from? 
MR, MOOT: Your Honor, this is the 
Annual Report of the Commissioner of Internal 
Revenue. I will have it marked as an Exhibit 
for identification. 
(Defendant's Exhibit 1 marked for 
identification.) 
Tell me whether you would have any information or }knowl- 
edge when you are requested for information such as you 


have given in this case, do all of those cases result 


No. 
An overwhelming percentage do not result in crimina. 
prosecution, is that not so? 


I wouid have no way of answering that question, sir. 


i 
| 
| 
| 
| 
| 
| 

in criminal prosecution? | 
| 
| 


Again referring to Defendant's Exhibit 1 for identifica- 
tion, the Commissioner's report, would you agree or dis- 
agree -- 
THE COURT: First, let's dispose 
of this r-port. Does that report include 
the Goverament printing stamp? 
MR, MOOT: I have only inserts from 


it. I obtained my copy from a public library 


24 
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| 
! 


It is the Official United States Commissioner;’: 
Report on Tax Proceedings for the year in 
question. I will be happy to leave it with 
counsel for the Government so he has a chance 
to verify it during the recess, or during the 
course of tne trial, Your Honor. 
Would you agree or d._agree with the figure for tne 
year 1968 that the number of prosecutions of all types, 
fraud as well as failure to file, was eight hundred and 
thirty? 
I have no way of knowing, sir. 
THE COURT: He hasn't seen it, and 
he hasn't any way of -- 
MR. WELCH: May I object to this 
line of questioning, which is irrelevant and +- 
THE COURT: Rather than object to 
it, I suggest that you look at it and show 
it to somebody in the Internal Revenue, and 
I imagine it is a matter of common knowledge 
in that office. 
MR. WELCH: I'm sure it is a matter 
of knowledge to Your Honor that not every 


delinquency gets prosecuted. 
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THE COURT: I'm not saying it is 
common knowledge. It certainly is not commo 
knowledge to me. I am saying it is a matter 
of common knowledge to the employees in the 
Internal Revenue Office. 

MR. MOOT: We will explore it, per- | 
haps, with the other agents who may be more 


familiar with it, who e in the enforcement 


} 


section, Your Honor, That may be more helpful. 


MR. WELCH: We would be happy to | 


| 
| 
stipulate that not every delinquency results | 


in a prosecution, although we object to the 
relevancy of it. 

THE COURT: He didn't ask if every- | 
one does, He asked you if the overwhelming 
number were. 

MR. MOOT: The question is -- 

THE COURT: The only question 
"Is that a valid document?" 

MR. MOOT: Right, Your Honor, 

THE COURT: i haven't the slightest 
doubt about it that it is. The problem is 


we haven't got the volume in the library her 
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Internal Revenue office. 

MR, WELCH: You are ruling, then, 
it is relevant in this proceeding? 

THE COURT: Yes. 

MR. WELCH: I will attempt to verif 
it and advise Your Honor of that so there 
won't be any problem in that regard. 

THE COURT: All right. 

CROSS EXAMINATION CONTINUED 

BY MR. MOOT: 

Q Are you familiar, Mr. Pelland, with the system by which 
applications for extensions are made and pass<«“ upon by 
the Internal Revenue Service? 

In certain calendar years, yes, sir. 
For the year 1967, are you familiar with the practice of 


what a taxpayer did, who he submitted it to, and who said 


| 
| 
| 


"yes," or "No," and how long it took, and who handled ir?| 
Yes, sir. 

What was the procedure in 1967? 

The request for the extension of time would have to have | 
been filed by the due date of the return. It could sine] 


been submitted to either the District Director or to the 
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Director in the Andover Service Certer. It would have 


been passed upon by an employee of either the District 


Director or the Andover Service Center, and it would have 


been passed upon based upon the merits stated in the re- 
quest for the extension of time. 

So that if the taxpayer pursued this at the local level, 
at the District level, his request for an extension could 
be given to an employee of the District Office? 

Yes, sir. 

I assume that any qualified or regular Revenue Agent or 
Special Agent would be entitled to accept that on behalf | 
of the District Director, is that correct? 

The request for the extension? 

Yes. 

Yes, sir. 

Do you know to whom he would take it in the District 
Director's office to get a decision? 

No, I do not. 

And do you know how that is handled internally i= the 
District Director's office? 

No, sir, I do not. 

Do you know how the matter of feeding the approval of 


such a request into the computer is made? 
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Yes, sir, I do. 


And who in the District Director's office has that a 


sibility? | 
It would be the responsibility of the employee that made 
the decision that an extension of time be granted to 
forward a copy of the extension of time to the Andover 
Service Center for processing. 

And if that were not done, it would not show up in the 
computer? 

That is correct. 

So the absence of the granting of an extension of time 

to file a return at the Computer Center might mean either 
that it hadn't been granted or that a copy of it once 
granted had not been sent to the Center, is that correct? 
If the grant was made at the local level? 

Yes. 

That is correct. 

In addition, after the extension is or is not mailed -- 
let's assume that it was mailed by whoever had the re- 
sponsibility in the District Office to the Computer 
Center, then would it be necessary for an employee there 
to open it, receive it in the mail and take some action 


to put it on the computer record? 
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Yes, sir. } 
I take it that no file is kept of the extension itself 
anywhere? 


(No response.) 


After a period of three years. 


So that you are not able to tell us today whether exten- 


Is the extension once granted destroyed? 


sions for the years '65 and '66 in which no charge was 
laid were, in fact, granted or not, are you? 

I don't believe that I testified to ‘65, but I can testi~- 
fy to '66 that there were no extensions granted, 

You mean the computer doesn't show that one employee in 
the District Office said it to an employee at Andover, 
and an Andover employee put it on the computer, but as 1 | 


| 


an extension was not granted for this year, 1966,are yout| 
I am saying that the records of the Andover Service Cente! 


understand you, you are not saying that, in fact, such 


do not reflect an extension being granted for the years 
'66, '67 and ‘68. 

Do they show one for ‘65? 

We would not have the '65 records as far as extensions 
of time being granted. 

Why is that? 


They were done at the District level at that time. 
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So a new procedure was adopted in 1966? 


Yes, sir. 


were attempting to record on the computer whether or not 
the extension had been granted at the local level? 


That is correct. 


And it was the first time that the computer personnel 


And you have got no file in 1ich the written extension 
is preserved at the present time? 

For those years? 

That's right. 

That is correct. 

So all you are really telling us is what, after the admin- 
istrative action was taken, or should have been taken, at 
the District Office, and after the clerical actions, which 
was taken, or should have been taken at Andover, was vi 
that was done perfectly in every case of the 770,587 de- | 
linquent returns? Then, what you have testified to, the 
computer says, would be correct, is that so? 

I hesitate to answer only because the length of the ques- 
tion. got a little bit confused during the question. 
Let me make it clear. I will rephrase it. 


Your testimony is simply what the computer says at 


the present time? 
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That is correct. 

You have no knowledge as to what took place with respect 
to the written extension in the District Office, is that 
correct? 

I have knowledge of the fact that if there had been an 
extension granted at the District Office, that extensi 
would have been sent to the Andover Service Center, and 
we would have made a permanent record of it, and we have 


no permanent record of it. 


That is, if everybody did what they were supposed to do 


the year they put it into effect and the years after : 


is that correct? 

Yes. 

Regardless of the number involved? 

Yes, sir. 

My question is, you have no knowledge with respect to a 
happened to the written request for any of these four 
years? All you know if what the computer says today? 

I do not know of my own knowledge that there was a reques 
for an extension of time even requested during those 

four years. 

There is no question about the fact that although your 


stamp here shows April 18, 1968 for both the ‘66 return 


called as a witness by the Government, being first duly sworn 
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and the ‘65 return, no criminal charge is being laid 
with respect to those years, is there? 

Not to my knowledge, no, sir. 

And you can't explain that for us, either, can you? 
No, sir, I cannot. 


MR, MOOT: Thank you. 


MR. WELCH: I have no further ques- 


tions of Mr. Pelland, Your Honor. 
(Witness excused at 11:00 A.M.) 


DOMINICK 4M, PARDI, 


testified as follows: 


DIRECT EXAMINATION 


BY MR. WELCH: 


Q 


Mr. Pardi, how are you employed? 

By the Internal Revenue Service. 

In what capacity? 

Internal Revenue Agent. 

For how long h you been an Internal Revenue Agent? 
Seven and a half years. 

Including the year 1969? 

Yes, sir. 


And where are you an Internal Revenue Service Agent? 


32 


| 
| 
} 


| 


| 
| 
| 
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Buffalo, New York. 
And were you an Internal Revenue Agent in 19697 
Yes, sir. 
During 1969, did you have occasion to conduct an audit 
of the income tax returns of one Joseph Vispi for the 
years 1965 and 1966? 
Yes. 
Did you conduct this audit pursuant to any particular 
program? 
No, 
Do you have any direct knowledge or personal knowledge 
as to why it was sent to you to conduct an audit? 
For routine examination. 
Did anyone indicate to you what was wrong with the return 
or what was thought to be wrong with the return? 
You mean were there expected irregularities on this re- 
turn? 
Right. 
No, there were not. 
Now directing your attention to April 22nd, 1969, did you 
have occasion to meet with Mr. Joseph Vispi? 
Yes, I did. 


And what was the purpose of that meeting? 


| 
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To begin the investigation, .e examination of his tax 
return, 

Which years were you examining? 

1965 and 1966. 

During the course of the examination of the 1965 and 
1966 returns, did you have occasion to discuss with him 
his '67 and '68 returns? 

Yes, I did. | 
Could you tell the Court the substance of that conversa- | 
tion with Mr. Vispi concerning the ‘67 and ‘68 returns? | 
Yes. 

MR. MOOT: Your Honor, I'm going to 
object unless the date and place of the con- | 
versation is fixed. 

THE COURT: Read that question, please. 

(Last question read.) 

THE COURT: I will sustain the ob- 
jection. 

Mr. Pardi, you have testified that you met with Mr. Vis * 
on April 22nd, 1969, is that correct? 

That's correct. 

And this conversation that I had just asked you abut, 


was it on April 22nd, 1969? 
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Yes. 
Where did that take place? 
In Mr. Vispi's office. 
Is that in Buffalo, New York? 
Yes, it is. 
That is his law office? | 
Yes. 
Now I ask you to relate to us the conversation eonsconinal 
the '67 and '68 returns? | 
I asked Mr. Vispi if he had filed the '67 and ‘68 sieeialedl 
and he informed me that he did. And I asked him if he 
would provide me with a copy of them so that I might 


bring his tax examination up to date. He said that he 


of the same returns, 
This was on April 22nd, 1969, he told you that he had 
already filed '67 and ‘68? 


Yes, sir. 


| 
had filed them and that he would provide me with copies 
| 


Did he give you any copies of the '67 and ‘58 returns? 
No. 

On September 24, 1969, did you have occasion to meet with 
Mr. Vispi? 


Yes, I did. 
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Where was that meeting? 
It would have been in his office also, 

MR, MOOT: I'm sorry. I missed the 

date. 

September 24th, 1969, is ti.at correct, Mr. Pardi? 
Yes. 
On that occasion did you have occasion tc discuss his 
1967 and '68 returns? 
Yes. 
And what, if arvtbing, did Mr. Vispi tell you on that 
date? 
That he had not filed those retirns., 
The '67 and '68 returns? 
'67 and '68 returns. | 
Did he say anything else concerning those returns? | 
That he had not filed them, but that he would file then, | 
@ i they would be prepared by his accountant. Mr. Joseph 
Capolla was his accountant. 
And what did he say about Mr. Capolla, his accountant? 
That he would engage Mr. Capolla to prepare the returns. 
On September 24, 1969, on that same date, did you have 
occasion to discuss with him how he could file those 


returns? 


| 
| 
| 
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Yes, I did. 

Relate that conversation to us, please? 

Okay. I told him that when the returns were prepared 
that he could either file them with myself, or he could 
mail them to our office or bring them into our office 
personally, that they did not have to be filed through 
me, per se. 

Now the returns you are talking about filing are the 
'67 and '68 returns, is that correct‘ 

Yes. 

But you were conducting an audit of the '65 and '66 re- 
turns at the time? 


That's correct. 


On November 4, 1969, as of that date, had he yet filed, 


to your knowledge, the 1967 and ‘68 returns? 

No, sir. 

What, then, did you do? 

I referred the case to our Intelligence Division. 
Is that for criminal investigation? 

Yes, sir. 

As to what tax years? 

1967 and 1965. 


MR. MOOT: What is the date? 
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November 4, 1969, Mr. Pardi, is that the date. you saul 

it to the Intelligence Division? | 

The referral report was before tnat time. 

THE COURT: What exactly is the in- | 

quiry? | 

I would like to ascertain for the record on what date 

you referred it for criminal investigation? 

I signed the referral report on 11-5-69. 

But you now just said it was prepared earlier than that? 

That's correct. 

When was it prepared? 

To the best of my knowledge, it would have been 10-28. 

October 28th? 

Octob= “8th, 1969. 

1969% 


Yes. 


Directing your attention, then, to January 12th, i970, 


did you have occasion to meet with Mr. Vispi on that day? 


At his office. 
And was anyone else present? 


Yes, I did. 
Where did you first meet with Mr. Vispi? 
| 
Yes, Special Agent Francis. | 
| 
| 
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Wiat took place at his office that day? 


We went to Mr. Vispi's office, Mr. Francis and myself, 


and Mc. Francis said he would like to talk with M. 
Vispi about the failure to file tax returns for ‘67 and 
'68. And Mr. Vispi replied that he had an appointment 
but that he would meet with us late in the day, and we 
made an appointment for, I believe, ten o'clock in our 
office. 

Who is Mr. Francis? 

Mr. Francis was a Special Agent. 

With the Intelligence Division? 

With the Intelligence Division, with the Internal Revenue 
Service, 

He is a criminal investigator for the Internal Revenue 
Ser vice? 

That's correct. 

Did Mr. Francis relate this to Mr. Vispi? 

Yes, he did. That is one of the first things he did. 

We walked in, and he identified himself, showing him his 
credentials, and said that he was the Special Agent to 
handle the investigation. 

Now on January 12th, 1970, you indicated that you had 


scheduled a meeting with Mr. Vispi for later that day? 


84 
Dominick M. Pardi for Government, Direct. 


That's correct, 
vid that meeting take place? 
Yes, itdid. 


Where did that take place? 


At the Buffalo Office of the Internal Revenue, the Intell 


gence Division. 

Do you have any idea what time that started? 

It was in the morning. I would say about ten o'clock. 
Could you relate to the Court what took place at that 
meeting? 

Yes. While Mr. Francis discussed his history and so 
forth, Mr. Vispi's history, his age, his education, and 
so forth, and -- 

Prior to taking this information from Mr. Vispi, did Mr 
Francis say anything to Mr. Vispi? 

He advised him of his rights. He read the rights to Mr 
Vispi. 

He read it from a card? 

Yes. 

Then he took this personal history from Mr. Vispi? 


THE COURT: Now you say he read it 


from a card. I don't know what he read from 


the card. It might have been a calendar for 


| 
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all I know. 
Mr. Pardi, do you have any independent recollection of 


the exact wording of what Mr. Francis read to him? 
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THE COURT: Did you have him sign a 
waiver? 
No, he did not. 
Did you and Mr. Francis prepare a memorandum of that 
inter view? 
Yes, we did. 
In the memorandum of the interview, did you set forth 
what was read to Mr. Vispi? 
Yes. 
Was that accurate at the time you signed it? 
Yes, it was. 
Do you have any independent recollection now of the 
exact wording of what war sead to Mr. Vispi? 
I'm aware of how the rights gu, but I could not recite 
them, if that is w at you mean. 
THE COURT: That isn't the question. 
The question is not whether you remember what 
the rights are & t what you told him. 
THE WITNESS: I could identify it 


if I read it. 


86 
Dominick M. Pardi for Government, Voir Dire. 

THE COURT: You mean you marked 
something for identification? 

THE WITNESS: I made a memorandum of 
that conversation, and I signed that. 

MR, WELCH: Would you mark this ‘or 
identification? 

(Government's Exhibit 7 marked for 
identification.) 

MR. MOOT: r Honor, I would like 
some preliminary questions on G-7 before he 
is through with the witness. 

THE COURT: Y™ would like what? 

MR. MOOT: I would like to have a 
preliminary examination on the Exhibit. 

THE COURT: Go right ahead. 

VOIR DIRE EXAMINATION 
BY MR. MOOT: 


Q Mr. Pardi, I am showing you G-7 for identification. Thi 


on or about the time of your meeting, January 12th, 1970 


the memorandum vou are talking about, which was made | 


Yes, it is. 
It is a turee-page typewritten Exhibit? 


Yes, sir. 
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Who dictated the Exhibit? 
Who dictated the Exhibit? The Exhibit wou!d have been 
prepared by Special Agent Francis. 


And the Exhibit refers to questions asked of Mr. Vispi 


And statements that he offered as well. 
THE COURT: Was it in questio. and 
answer form? 
Yes, largely. 
THE COURT: Not in narrative form? 
No. It largely consisted of responses to questions, 
Fur example, the final question might have been, "Do you 
have anything else to offer?" 
THE COURT: I don't know what it 
might have been, but I know you have got a 


memorandum of what it was. 


| 
| 
| 
and answers given? | 
| 
| 
| 


It was largely in question and answer form. 
THE COURT: Mainly, then, the Exhibir 
was question and answer? 
A Yes. 
VOIR DIRE EXAMINATION CONTINUED 
BY MR. MOOT: 


Q Mr. Pardi, Exhibit G-7 for identification, which the 
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Government wishes to use at th ccasion, does not have 
a single question or answer set forth in it, does it? 
To my knowledge, it does not 
And yet, this interrogation was in question and answer 
form, as you have told us, correct? 
That would be correct. 
So, obviously, some record had to be made of the mere 
asked and the answers given before G-7 could be prepared, | 
correct? 
Would you be more specific? I don't understand it. 
Is it not correct, Mr. Pardi, that if the meeting between 
you and Mr. Visi and Mr. Francis on the 12th of January 
was in questica and answer form, then some record must 


have been kept of the questions asked anu the answers 


THE COURT: That means the Reporter 


| 

| | 
given: | 
| 


must have transcribed it. 
There was no reporter present. No one transcribed that. 
It was not transcribed nor taped. 
It was not transcribed? 
No. 
THE COURT: it might have been 


transcri»:d by one of the three that were 
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present. 
It was not transcribed by myself. Special Agent Francis 


took notes on it from which he prepared that. 


VOIR DIRE EXAMINATION CONTINUED 


BY MR, MOOT: 


Q 


A 


Where are the notes? 

I have no knowledge of that. 

Sc that on January 12th, from 10:10 in the morning 
until 11:10 a question and answer interrogation of the 
defendant was conducted, and allw have now that you 
know of is a typewritten and a smooth summary prepared 
by Mr. Francis, is that so? 

Yes. 

Have you made any search of the records involved in 
this case to determine whether the notations with re- 
spect to the question asked-and the answer given are 
available? 

Of course, I was only the Revenue Agent. I did not 
conduct the conference. No, I have not. 

You have not? 


No. 


MR. MOOT: I'r going to object to 


the use of this summary until we account for 
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the actual memorandums of the questions 
asked and the answers given as explained. 
THE COURT: O>diection is overruled. 
DIRECT EXAMINATION CONTINUED 
BY MR. WELCH: 
Q For the record, do you know where Mr. Francis is today? 
A He is deceased. 
Do you know when he died? 
I believe it was in 1972, although I can't be certain. 
Present at this meeting on January 12th, 1970, was your-| 
self and Mr. Francis and Mr. Vispi. Anyone else? 
No, sir. 


Just for the sake of the record, I would like to read 


| 
part of the Exhibit -- | 


THE COURT: You can't read it until| 
you get it in evidence. | 

MR, WELCH: I thoughe it had been 
received. 

THE COURT: G-7, all right. 
I will receive it. 

MR. MOOT: JI understood it was 
marked for identification. I didn't know 


he had offered it. 


91 
Dominick M. Pardi for Government, Direct. 
MR. WELCH: I was attempting to 
use it to refresh the Agent's recollection. 
I thought Your Honor had received it. 
I will offer it, Your Honor. 
THE COURT: You didn't have to have 
my permission to mark it for identification. 
I ruled on something. I assumed that I was 
ruling on its receipt in evidence. 
Anybody can mark anything they 
want to for identification. 


MR. WELCH: May I ask a few prepara: 


tory questions to lay the foundation? | 


THE COURT: Yes. 

DIRECT EXAMINATION CONTINUED 

BY MR, WELCH: 

Q When did you sign Government's Exhibit 7 for identifica- 
tion? 
January 12th, 1970. 
And this was the same day as the conduct of the interview) 
That is correct. 
And it is a narrative of your and Mr. Francis’ recollec- 
tion of what took place during that interview? 


That is correct. 
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THE COURT: Made by all three? 
No, just by Special Agent Francis and myself. 
But signed by both of you on the sane day you were re- 
calling the events recorded therein? 
That's correct. 
MR. WELCH: I offer it in evidence, 
Your Honor. 
MR. MOOT: I'm going to renew my 
objection, Your Honor. 
THE COURT: Was it typed in front 
of you there? 
No, it was not. 
THE COURT: Francis, I take $e, 


took those statements down? 


Yes, he did. I wouldn't say he took them verbatim. 


would take notes of them. 


THE COURT: He took notes of them? 


THE COURT: What did he do with the 


notes? 
He prepared, I imagine, 4 handwritten statement. 


THE COURT: You don't have to 


imagine -- 
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I don't know. I was not there when he prepared chat. 

THE COURT: That means he must have 

prepared it some place else? 
Well, in the office -- 

THE COURT: Probably in the adjoin- 

ing office? 
Yes, that's correct. 

THE COURT: You didn't see him 

type them? 
No, I did not. 

THE COURT: You didn't see him 

dictate it to anybody’ 
No, I did not. 

THE COURT: Isn't it a common prac- 
tice when an agent makes notes and then he 
makes his final report, he destroys the 
notes? 

I would say so, yes. 

THE COURT: I encounter that every 
day. 

If you are asking me if I saw him destroy the notes, I 
did not, 


THE COURT: I understand that. 


| 
| 
| 
| 
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MR. WELCH: i offer it in evidence, 
Your Honor. 
THE COURT: I will receive it. 
MR. MOOT: Objection, Your Honor. 
(Government's Exhibit 7 marked in 
evidence.) 
MR, WELCH: If I may read from it, 
Your Honor, the second and third paragraphs; 
"Visy 3s advised of bis Constitutional 
rights by my reading to him the following: | 
"In connection with my investiga- 
tion of your tax liability, I would like to 
ask you some questions. However, I advise 
you that under the Fifth Amendment to the 
Constitution of the United States, I cannot 
compel you to answer any questions or submi 
any information, if such answers of informa- 
tion might tend to incriminate you in any 
way. I also advise you that anything which | 
you say and any information which you submit 
may be used against you in any criminal pros 


ceeding which may be undertaken. I advise 


you further that you may, if you wish, seek 


| 
| 
| 
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the assistance of a attorney before respond 


i 
. | 


ing." 
Were you present when Agent Francis 
~¥ read that to Mr. Visp:? 
A Yes, I was. | 
Q Is that an accurate statement of what he read to Mr. | 
a Vispi? | 
A Yes, it is. 
Q Then you had started to say that subsequent to that, a 
personal history was taken of Mr. Vispi? | 
es A That's correct. | 
Q Could you tell us his age, please, tor the record? } 
4 A I believe he was forty-nine at that date. | 
Q Forty-nine years old on January 12th, 1970? | 
A That is so. | 
| Q Did he say to you anything concerning his dependent | 
children fer the years 1967 and '68? | 
» A Yes. | 
| 


THE COURT: At this point now, I 


. would assume that they read to him all ef 
his Constitutional rights. Did you tell | 
him that he had a right to remain silent, | 

‘ 


that he didn't have to answer an questions 
y 
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Yes, he would have. 
THE COURT: You say “he would have." 
I an. asking whether you had? 
Yes. He was advised of that right. 
THE COURT: How do you know? 
Because I recall it. 
THE COURT: You've got your recol- 


lection, your signature, down there, haven' 


THE COURT: What does it say? 


) 


"Y also advise you that anything which you say and any 
information that you say may be used against you in any 
criminal proceedings. I advise you further you may, if 
you wish, seek the assistance of an attorney before 
responding.” 
THE COURT: Did you tell him that 
if he couldn't afford a lawyer and he wante 
a lawyer that the court would assigr 
lawyer to him without expense to him: 
No, I did not. 
THE COURT: Did you tell him that |; 
he had the right to remain silent at all 


times? 


Could I refresh my memory for a moment here? 
THE COURT: Yes. 
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This is the statement we made in that reference -- 
THE COURT: I know that is the 
statement. That has been read already. 
In addition to that statement, would you advise him of 
rights any other way? 
THE COURT: You say “would you 


have." 


You are suggesting it to him. 
I'm sorry, Your Honor. 
Did you? 
THE COURT: We are trying to find 
out what happened, not what might have hap- 


pened. 


MR, WELCH: Right. 


So far as you recollect, the entire advice of rights 


| 
{ 
THE WITNESS: I cannot recall. | 


that was given to Mr. Vispi on that day was what is in- 
corporated in the quotation marks on Government's Ex- 
hibit 7? 
That is correct. 
THE COURT: I will change my rulin 
in that respect, then, and I won't receive 
that in evidence, because manifestly, that 


is not a complete recital of a person's 
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Constitutional rights. 

After that statement was read to Mr. Vispi, you indicate 
a personzi history was taken from him, and I ask you, 
did he advise you of anything concerning his dependent 
children? 
That is correct. 
How many dependent children did he tell you he had for 
1967? 
Could I use that document to refresh my memor y? 
Do you have any recollection now? 
Not off-hand, I would have to say, "No," 
What, if anything, was said concerning his filing or 
failure to file timely income tax returns for ‘67 and 
*68? 
Yes. Mr. Francis asked him ¢f there was any reason, OF 
what the reasons were, for his not filing, and he stated 
that as an attorney, he knew he should have filed the 
return, that he really had no valid reasons, although 
there were some health and financial factors involved 
as well, But he said that he realized that all people 
have problems, and he should have filed the returns 
for both of those years. 


Was anything discussed concerning his records for those 


} 


| 
| 
| 
| 
| 
| 
| 
} 


| 
{ 
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tax years? 

Yes. 

What did he say to you in that regard? 

To the best of my recollection, he said that he had «om 
plete records for '68 and fairly complete records for 
1967, although some of those records had been lost, I 
believe, in his move from Hotel Statler to his new 


office. 


have occasion to see Mr. Vispi on that day? 
Yes, I did. 


Where was that? 


Directing your attention to January 2ist, 1970, did you | 
| 
} 


At the Intelligence Division Office. 

What took place that day? | 
Mr. Vispi came in with his tax returns. 
For what years? | 
1967 and 1968. | 
I'm handing you what has been received as G-3 and G-5 

and ask you are those the returns that you gave you 

that day? 

They weren't given to me. 

? 


To whom were they given: 


Special Agent Francis. 
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Were you there? Did you see that? 

I didn't see him actually handing the returns over to 
Special Agent Francis, no. 

What is the source of your knowledge that he handed it 
to Special Agent Francis? 

Because Special Agent Francis told me he was going to be | 
getting the returns, | 
MR. MOOT: I'm going to object 


and ask the question and answer be stricken 


| 

| 

in this regard. | 

THE COURT: I will sustain the Pe 

jection. | 

Qn January 20th, 1970, did you have occasion to meet | 

with Mr. Vispi? 

Yes, I did. 

On that day did Mr. Vispi say anything in regard to the 


filing of the '67 and ‘68 returns, that you heard him 


say? 


going to file then, either the 20th or the 21st. 
On January 21st, 1970 id you see G-5 and G- 3? 
Yes, I did. 


Where did you see them? 


| 
He said that the returns had been prepared, and he was 
| 
| 
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At the Intelligence Division Office at the Internal 
Revenue, 
MR. WELCH: I have no further 
questions. 
CROSS EXAMINATION 
BY MR. MOOT: 
Q Mr. Pardi, did you receive a subpoena to bring certain 
documents and papers with you here from the defendant? 
Yes, I did. 
Did you assemble those papers before you came? 
I received the subpoena this morning, I would say, about 


nine thirty, and I brought whatever papers I had from 


requested items, I have no access to, or I do not have 
available, such as the Special Agent's Handbook, but 
other than that, I have complied. 
Do you have the subpoena with you? 
No, I do not. I might have left it at the office. I'm 
not certain. 

THE COURT: When did you get the 


subpoena? 


| 

| 

| 

Buffalo, I brought with me. For example, some of those | 
' 

| 

| 

| 

| 


This morning -- I would say nine thirty. | 
| 


THE COURT: Nine thirty? 
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to start at ten, and that wouldn't even hav 
given you time to get to Rochester. 
No. Iwas the witness for the prosecution, so I was 
here. I was here and I received it at nine thirty here 


from Marshal King, I believe. 


| 
THE COURT: The court was sare 


THE COURT: In this building? 
That's correct. | 
THE COURT: And you submitted here; 

assembled, what you had available? 


Yes, 


| 

| 

} 

MR, MOOT: Your Honor, for the | 

record, these subpoenas were given to the | 

Marshal on October 21st and discussed with 

Mr. Welch on that date. H 

THE COURT: There is no evidence 

here when the Marshal served him. I don't 
know when he served him. 

When, in fact, Mr. Pardi, were you served? 

When was I served? 


Yes. 


I can't be certain of the hour. It was between nine and} 
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nine thirty this morning. 

THE COURT: I will see that you 
get the papers. The point is I thought it 
was a short time for him to assemble then. 

MR. MOOT: I understand, and that | 

is why I made the offer of proof that the 
Government was advised of the papers on the 
2lst at the time I gave the subpoena to 

the Marshal. I appreciate that the Marshal 


may not be able to get the agents instantane-~- 


ously, but I believe he did serve some of 


same day. I'm not certain, I haven't 


the agents in the Buffalo office on the | 
gotten the return of the service yet. But | 


' 


I read the documents, which I requested whic 
were in the subpoena to Mr. Welch at the 
time I gave them to the Marshal so there 
would be ample opportunity to have them 
here for the trial. 

THE COURT: Go through them one by 
one. Maybe they are all available now. 

MR. MOOT: May I have this marked 


for identification? 
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(Defendant's Exhibit 2 marked for 


identification.) 


I'm showing you D-2 for identitication, which is a copy 


of a subpoena, Is that the copy of the subpoena with 
which you were served? 
I believe so, yes. 
THE COURT: You have had an oppor- 
tunity to look at this, Mr. United States 
Attorney? 
NR. WELCH: Not this subpoena. 
Mr. Moot did advise me that he was sending 
the subpoena to be served on these agents, 
THE COURT: He didn't look at it? 
MR. WELCH: And he read to me the 
text of it, Your Honor. I am taking it on 
his word. I have not read the subpoena, 
but I don't have any reason to doubt that 
is the text of the subpoena. I have no 
reason to challenge that. 
THE COURT: All right. 
Among the items requested in the subpoena was that you 
bring with you memorandums of all interviews with the 


defendant. Do you recall that item? 
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Yes, 


The second item was your personal loz, showing the dates 


and times you worked on his file. Do you recall that 
item? 

Yes, 

Did you keep such a log? 

Yes, I did. 

Is it still available? 

Yes, it is. 

Is it here in the courtroom? 

Yes, it is. 

And the next item was your Special Agent's Handboox, 
and I take it you have none because you are a Revenue 
Agent? 

"hat's correct. 

And the next was the regulations, and all regulations 
pertaining to the investigation. Do you have a book, 
or something else, which gives regulations on how these 
investigations are to be done? 

No, I do not. 

I overlooked asking you whether the memorandum of all 
interviews is available? 


In my position as a Revenue Agent, I do not prepare a 


106 


Dominick M. Pardi for Government, Cross. 


memorandum such as the Special Agents have, similar to 


the type prepared by the Special Agents, so there is no 
such memorandums, 

So the three documents which were asked for, the only 
one which is here in the courtroom, ich you can pro- 
duce, is your log book showing the date and when you met 
with the taxpayer on the different occasions, is that 
correct? 


That is correct, 


MR. MOOT: iur Honor, I would lik 
| 
an opportunity to examine that document 


before proceeding with the croos examinatioa, 
} 


THE COURT: He said there isn't ony. 
MR, MOOT: I think he said that he| 
does have a log book, and it is here, am I 
right? 
That's right. It is not a log book, per se, It is an 
activity record, 
THE COURT: Who keeps it? 
The Revenue Agent does. It is just a time sheet, how 1 
charge my time -- 
THE COURT: All right. You are 


entitled to see it. 


Recess. 


THE WITNESS: Could I as you a 


question? Are you referring to before the 


examination or subsequent? 

MR, MOOT: For the entire period 
of your contact with this taxpayer, 

THE WITNESS: Okay. 

(Pause in the proceedings, ) 

MR. MOOT: Would you mark these 
for identification? 

(Defendant's Exhibits 3 and 4 
marked for identification, ) 

THE COURT: We will recess now. 

MR. MOOT: I think it will be a 
good idea, Your Honor, 

THE COURT «9d you can work out 
some of these thi.gs with the United States 
Attorney, We will recess until two o'clock. 


(Recess from 11:30 a.m. to 2:09 
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Rochester, New York 
Thursday, October 23, 1975 


2:00 P.M. 


(Trial resumed, ) 

MR. MOOT: If Your Honor please, 
with permission from counsel for the 
Government, I would like to take a characte 


witness out of order, as the witness will 


| 
| 
| 
% 
| 


not be available tomorrow or next week, 

THE COURT: Ali right. | 

FREDERICK 4&4, MARSHALL, | 

called as a witness by the Defendant, being first duly sworn, | 


testified as follows: 
DIRECT EXAMINATION 
BY MR. MOOT: | 
Q Can you tell us what your present position or job is? | 
A I am a Justice ot .4e Supreme Court, State of New York, | 
I am Administrative Judge for the Eighth District. 
Are you sitting in that capacity in the City of Buffalo 
at the present time, and have you been since your | 
appointm nt? 


I an, 


| 
| 
| 
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Are you appearing here in response to a SL 2poe2na 


served upon you on behalf of the defendant, Mr, Joseph 


Vispi? 


Can you tell us, Judge Marshall, how long you have known 
the defendant in this case, Mr. Vispi? 

Upwards of thirty years, 

And what is the nature of your association with Mr. 
Vispi? 

Classmates, social friends, business, and he at one time 
was my Confidential Law Assistant. 

If you can say very briefly, what is the position of 
Confidential Law Assistant? What does that involve? 

He was required to prepare memorandums of law, prepare 
rough drafts of decisions and to generally do those 
confidential tasks which I would appoint to him, such 

as drafting some letters, on occasion. Generally, that 
was the work. 

What was the period of time which he served as Confiden- 
tial Law Assistant to you while you were serving as 
Judge of the Supreme Court of the State of New York? 
From July, 1972, until December, 1974. 


During that pericd of time in the capacity in which he 
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served, would he be privy to your decision on matters 
between parties before it was announced to either of 
the parties or to their clients? 

Many, sir. 

And in that respect, part of his job required him to 
absolutely protect the confidentiality of that informa- 
tion, no matter what? 


Yes, sir. 


I'm going to ask you about certain organizations and 


in which you and Mr. Vispi lived, the Republican Party, 
and do you know members of the Republican Party, promi- 
nent Republicans in the area? 

iE do, 8ir. 

Are you familiar with the Chairmen's Club, which is a 
part of that organization? 

tL O06; (81. 

And you know people who are members of the Chairmen's 
Club of the Republican Party in Erie County? 

Yee; :Si2.. 

I ask you with respect to the Erie County Bar Associa- 


tion, have you ever served in any capacity of the Erie 
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Bar Association? 
I have served on committees, and chairman of comaittees. | 
Can you tell me whether or not you are aware that the 
defendant in this case served as a director of the Erie 
Bar Association? 

He did, with distinction. 

And do you know any other members of the Erie Bar Asso- 
ciation that you had an opportunity to meet with and 
converse with who were also directors and leaders in 

the Bar Association in Erie County? 

Many of them, sir. 

Are you familiar with the organization called The Lawyers' 


Club in the City of Buffalo? 


Have you served in any capacity in that club? 

Just as a member. 

Are you aware that Mr. Vispi served as an officer of 

The Lawyers’ Club as well? 

He was a President, as [I recall it. 

Are you familiar with an organization called the Justinian 
Lawyers? 


I am, 


| 
| 
| 
Do you know members there who also know Mr. Vispi? 
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Yes, sir. 
Bo you know a Justice Catalano? 
Justice Catalano was a colleague of mine on the Supreme 
Court Bench, who recommended Mr. Vispi to me when Justic 
Catalano left the bench. 
And had Mr. Vispi served as Confidential Clerk to Justic 
Catalano before he came to you? 
For many years, sir. 
In part, did you rely upon his recommendation when you 
hired him? 
I certainly did. 
Are you generally familiar with people who have played 
prominent roles in the United Fund, Catholic Charities 


and the Boys' Town of Italy in your community? 


Do you know members who worked in those capacities who 
are familiar with the defendant in this case and know 
Mr. Joseph Vispi? 

Yes, sir. 

Then from these mutual associations and from the speech 
of citizens in the community, have you had an opportunit 
to hear the reputation the defendant, Joseph Vispi, 


y 
| 
1 


enjoys for honesty, truthfulness and being a law-abiding 


| 
| 
| 
' 


113 
Frederick M. Marshall for Defendant, Direct. 


citizen in the speech of the people of the community 
in which the two of you live? 
I do have an opinion, 


What is that opinion? 


Excellent, 

Were you aware during the period of Mr. Vispi's employ- 
ment as Confidential Clerk that an Information had been 
filed against him, charging a misdeamor of a wilfull 
failure to file income tax returns for the years '67 

and ‘68 on time? 

He came in and volunteered that information to me. 

And did you have an opportunity to become familiar with 
the speech of persons in the community which we have 
described for the reputation of the defendant in this 
case for honesty and truthfulness and being a hiensibidkoh 
citizen following that event? 

I do, sir. 

And what was the reputation of the defendant following 
the return of the Information with respect to truthful- 
ness, honesty and law-abiding citizen, as you heard it 
in the speech of the community? 

It remains excellent to this day. 


MR. MOOT: Thank you. You may ask 


| 
| 
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THE WITNESS: Thank you, Judge. 

(Witness excused.) 

MR. MOOT: Your Honor, I'm not 
sure about what the rule is for separation 
of witnesses. I just want to make sure 
that Agent Pasquarella is not in the court- 
room at this time, 

MR. WELCH: No, he is not. 

THE COURT: I don't understand. 

MR. MOOT: I am asking for a 
separation of witnesses, and I'm not sure 
if has been ordered, and I want to make 
sure that -- 

THE COURT: I know it hasn't been 
ordered. It hasn't been asked for. 

MR. MOOT: I do want a separation 
of witnesses with respect to this witness 
and Agent Pasquarella. They were both 
present on several occasions. 

THE COURT: All right, it is so 
ordered. 

DOMTIS ECR M, PARD fi, 


called as a witness by the Government, having been previously 
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duly sworn, testified further as follows: 


CROSS EXAMINATION CONTINUED 


BY MR. MOOT: 


& 


I understand from your direct testimony, Mr. Pardi, that 


you are a Revenue Agent ordinarily ass‘zned to civil 


matters in the form of routine aud:it° or determining 


the amount of tax due in civil matters, is that correct? 
Joe, $2 <4. 
And that you began your duties in that capacity with 
respect to the taxpayer, Mr. Vispi, on April 22nd, 1969, 
and continued in that civil capacity until November of 
the same year, is that correct? 
That is correct. 
And you have furnished me with two Exhibits for identi- 
fication, D-3 and D-4, and these are your activity 
records, are they? 
Yes, they are. 
And those are completed in your »undwriting? 
Yes, 

MR. MOOT: I will offer these two 

in evidence. 
MR. WELCH: I have no objection. 


THE COURT: They are received. 
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(Defendant's éxhibics 3 and 
marked in evidence.) 
Mr. Pardi, the first of these Exhibits, 0-3, does 
cover your activity with respect to the taxpayer, 
Vispi, for the period April 22nd to October 23rd, 
Yes, it does. 
And the second sheet of papers, D-4, is a Xerox copy of 


| 
| 
| 


your Activity Report from October 28th, '69, to November! 


| 
is that correct? | 


| 
That is correct. | 


Both of these are in your handwriting. Can you 

whether it was your custom and practice to make 

entries on the dates shown? 

Yes, They are both in my handwriting, and normally, the 
entries are made on the day of the activity. 

Referring to those two Exhibits, Mr. Pardi, it shows, 
does it not, that you contacted the taxpayer between 

the period April, '69, and November of '69, when the 
matter was referred to the Criminal, or the Intelligence 
Section, a total of eight times? 

No, that is not necessarily true, 

Give me the number of tines, 


That I had contacts with Mr. Vispi? 
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Right, between April 22nd, ‘69, and November Sth, '69? 


| 
| 
| 
| 


Well, this indicates at least five, although I am sure 
| 
there were more contacts than that, and these include _ 
I'm sorry. You are talking on this one here (‘adicat- 
ing). Can I explain this to you? | 


Just a moment. I just want the question answered first, 
| 
please, 
From April 22nd to November the 5th, ‘69? 

THE COURT: Now what does that 

mean, "contact"? Right him a letter? 
Telephone him or talk to him in person? 
MR. MOOT: Saw the taxpayer or 
telephone, spoke with him one way or another. 

THE WITNESS: I'm not certain of 

the number of times I contacted Mr. Vispi | 

between that period because this, generally, 


| 
is used only to indicate times which I 


charged hours when I was working on that 
case and charged my time to working on that! 


case. For example, I might have had a 


telephone call with him, a conversation, | 
and tt that might have been my only | 


activity on that case that day, and I would, 


| 
| 
| 
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not have charged any time to that case. 
Referring to the time charged and the entries made, 
and we will confine ourselves to what appears on the 


Activity Report, D-3, does that show between April 22nd 


"69, and October 23rd, ‘69, a total of twenty-five 


hours? 

THE COURT: That involves a 
matter of computation. If that is on the 
Exhibit, and it can be computed, there is 
no necessity for the witness to do it here. 

MR. MOOT: I will say, Your Honor, 
that it does, and I would like to describe 
for Your Honor the number of entries made 
during that period, which is eight. 

THE COURT: Introduce the Exhibit 
in evidence, and it will show, 

MR. MOOT: It is in evidence. In 
order to conduct the examination, I want 


' 


to lead to another question, so I want the 
Court to be familiar with what it does show, 
| 


It shows eight entries, beginning | 
| 


April 22nd to October 23rd for a total of 


twenty-five hours, and I have given that 
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correctly, have I not, Mr. Pardi? 


Yes, it does, 


Referring to that Exhibit, if you will, and your own 


recollection of events where you did not make an entry 


but you did either telephone Mr. Vispi or see him some- 
time during that period, it’s true, is it not, that on 
repeated »ccasions he promised to bring in records or 
promised to do something else and then either delayed 
or po.tponed it and did not show up, is that not so? 


Yes, that is true. 


On repeatec casions during that period he promised to | 


bring in the 1967 and 1968 returns, did he not? 

Well, for a period -- 

Just answer the question, please. 

Could you clarify that question, please? 

Does the Exhibit show there, and does you recollection 
confirm that oa repeated occasions during thac period 
from April, 1969, until the last entry, October, 1969, 
the taxpayer promised to bring in the '67 and '68 re- 
turns, is that not so? 

Well, it is so for part of the period and it is not so 
for part of the period, 


There are repeated entries to that effect, aie there no 
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There is an entry on September 24th. 

The exact entry would 

show whether it was or not? 

No, it would not. 
Well, in your direct testimony, I believe you said it 
was your recollection that when you first met the tax- 
payer and spoke with him was April 22nd, 1969, is that 
correct? 
That is correct, 


I think you said it was your recollection at that time 


or whatever, that at that time, the very first time you | 


saw him, he said that he had filed '67 and ‘68 returns? 
That is correct. 

Is there any notation of that effect opposite that 
entry on that chart? 

No. 

Now you did say, did you not, that on September 24th, 
1969, the taxpayer told you he had not filed the '67 
and '68 returns, did you not? 

That is correct. 

Isn't it a fact, Mr. Pardi, that on a daily log, or 
Activity "*nort, which you kept in your hand, written 


out, that the very first entry of any kind relating 
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to the ‘67 and '68 return, was the September 24th entry 


which you previously said he told you he had not filed, 
isn't that so? 
Yes, sir. 
You've got no entry or no reference to the ‘67 and ‘68 
returns prior to the date which you said he told you he 
had not filed them, is that not right? 
That is correct. 
And thereafter, after that date, you asked for these 
reports from time to time? 
That is correct. 
And you were put off and delayed? 
That is correct. 
And repeated telephone calls otherwise? 
That is correct. 
It was a question of promises and promises, but chey 
didn't produce, is that so? 
That is correct, 
MR. MOOT: Would you mark this for 
identificatirn? 
(Defendant's Ex'ibit 5 marked for 
identification.) 


Do you recognize your signature on D-5? 


| 
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evidence, 
MR. WELCH: The Government has no 


objection, Your Honor, 


MR. MOOT: I will offer it in | 
| 
| 
| 


THE COURT: Some of these Exhibits | 
were entered informally. Where does D-1l | 
and D-2 come in? 

MR. MOOT: D-1 was for identifica- | 


| 
tion only. 


THE COURT: It is an Exhibit, then? 


MR. MOOT: It is the excerpt from 


| 
the Commissioner's Report. | 
THE COURT: What is D-2? | 
MR, MOOT: D-2 is the copy of the | 
subpoena on the witness Pardi, It is also | 
for identification only. 
D-3 is the first part of the Ac- 
tivity Report, which ts now in evidence, 
and which the witness is testifying from, 
That is his daily log for the first period. 
THE COURT: That is in evidence? 


MR, MOOT: Yes, Your Honor. D-4 


, 
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is the balance of the witness' activity 
log, and that is also in evidence. 
(Defendant's ™‘ibit 5 marked in 


evidence.) 


MR. MOOT: And D-5 has just been 


marked in evidence, I'm going to identify 


it and read from it for Your Honor. 

Reading from Exhibit D-5 in evi- 
dence, it is a letter on the District 
Director of Internal Revenue Service letter- 
head, dated October 6, 1969, addressed to 
Mr. Joseph Vispi and signed by Mr. Dominick 
Pardi, the present witness, 

I will read the whole letter. It 
is very short, Your Honer, 

"Dear Mr. Vispi: 

"Y find it impossible to hold open 
the audit of your '65 and '66 tax returns 
any longer. If substartiation is not pro- 
vided for the following matters by October 

I will find it necessary to dis- 
allow the deductions and assexs the neces- 


sary tax on them. If a meeting is arranged 


80 
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| 


between now and the 16th, I would be inter- 
ested in seeing your ‘67 and '68 returns. 

The items needing substantiation 
for ‘65 and '66 are as follows:" 

And they are in the letter, and I 
don't believe it is pertinent to read them, | 
Your Honor, 

The letter concludes: "If you aed 
to contact me, I can be reached at Te Llephone 


Number and address as given." | 


Mr. Pardi, you dictated this letter? 
Yes, I did. 
And that is October 6, 1969? 
That is correct. 
And you previously just finished telling us that the 
only entry in your Activity Report with respect to the 
filing or not filing of the ‘67 and '68 returns was not 
until September 24th, is that correct? 
That is correct. 
That is the date wiere you have already told us Mr. 
Vispi told you they were not filed, isn't that so? 
Yes, iz. 


Surely, there is no mention in this letter of October 


Q 
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6th, 1969, that he had in any way been untruthful with 
respect to the filing of these returns, is there? | 
I requested that I be provided with copies of those 
returns. | 
But you make no reference there in your testimony that 
you gave on direct examination that he had file when he 
had not filed, do you? 

No, On September 24th he told me that he would be filing 
and he would be providing me copies of those returns, 
so I worked under the presumption that they would have ' 


been filed in the period in between. 


I want to read from D-3, your Activity Report, the entry! 
you made on April 22nd in your own hand with respect to 
this meeting that you now claim the witness told you he 
had filed the returns. 

Yes. 

It says, "Needs more information. Call later." Is that 
correct? 

That is correct, 


Not a word about 1967 and '68 returns? 


That is correct. 


Now I want to read the eatry for September 24th: ‘Mr 


Lae 


Vispi, two hours. Needs '57 and '68 return. Gave one 
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more week." 

Correct? 
That is correct. 
That is the first entry you've got with respect to the 
'67 and '68 returns, is it not? 
That is correct. 
And that is the day when he teld you he hadn't file 
them, is it? 
That is correct. 
After that the next written record we had with respect 
to that, that you dictated, is this letter of October 
6, is that correct? 
That is. correct. 
In which you said, "I would be interested in seeing 
your '67 aad '63 returns"? 


That 


Referring to the entry of October 7th, and I'm reading 


and there are brackets 


letter I sent to him.' 


that letter? 
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I would presume so, yes. 


Did you tell him at one time that if he could not prepare 


and file a '67 return, you weld have to refer the matter 
to the Intelligence Section? 

No, 

What did you say to him? 

What did I say in regard to filing '67 and '68? 

Yes, after he told you he hadn't filed them September 24th. 
What did you say? 

Well, he said that he knew he should file the return. 

I didn't ask vou, Mr. Pardi, what he said. I asked what 
you said, 

I said that when he does file the returns, that he could 
either file them with myself or he could file them with 
the Service Center or that he could file them with the 
Buffalo District. He could do that. 

Isn't it a fact you also wrote another letter to him with 
respect to fiiing those returns, in addition to the D-5 
letter of October 6th? 

I cannot recall, 

Have you made 2 search of all of your correspondence with 


ore vou testified here? 
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Is the copy of the letter of October 6th in that file? 
I believe it is. 
MR. MOOT: Would you step down and 
see if you can find it, please? 


(Witness leaves stand.) 


(Pause in the proceedings.) 


(Witness resumes stand.) 

MR. MOOT: May I have them marked 
for identification, please? 

MR. WELCH: Objection, Your Honor. 
I have no idea what the rest of this document 
asi, 

THE COURT: A good way to find out 
is co look at it. 

MR. WELCH: I would request permis- 
sion to review it before it is even taken 
from the Agent, Your Honor. 

THE COURT: Anybody can identify 
any document at any time in the case. 

MR. WELCH: I have no idea whether 
this information is privileged information 
that he is authorized to disclose. 


THE COURT: Look at it, and you 
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probably can find out. 

If he marks it for identification, 
that doesn't mean thac it will ever go in 
evidence. 

MR. MOOT: May we first have it 
marked, please? 

(Defendant's Exhibit 6 marked for 
identification.) 

MR. MOOT: I'm not offering it in 
evidence, nor am I examining it. [I would 
like to have D-6 returned to the witness, 
please. 

MR. WELCH: May I have just a moment 
to review this, Your Honor? 

THE COURT: Yes. 


(Pause in the proceedings.) 


CROSS EXAMINATION CONTINUED 


BY MR. MOOT: 


6) 


< 


' 


Mr. Pardi, are there copies of any other ietters in D-6 
from you to the taxpayer? 


No, sir, there is not. 


When you left the stand to find D-6, did you cxamine the 


rest of your file to determine whether any copies of any 
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other letters were written by you to the taxpayer? 

No, I did not. 

Would you do that, please? 

Surely. (Witness leaves stand.) 
(Pause in the proceedings.) 
(Witness resumes stand.) 

Have you been able to find copies of any other letters 

whatsoever? 


No. There is no letter from me. There is no letter in 


there, in the file, but there is a possibility -- 


You said, "There is a possibility --" of what? 
When the report was sent to Mr. Vispi, there might have 
been a letter affixed to it. 
MR. MOOT: Would you mark this for 
identification? 
(Defendant's Exhibit 7 marked for 
identification.) 
Mr. Pardi, I'm showing you G-1 and G-2, and these are the 
tax returns produced by the Government, of the defendant, 
Mr. Vispi and his wife for the two years, and they are 
both stamped, as explained by an earlier witness, as 
"Received, April 18, 1968."" Did you have occasion to 


work with those returns during the process of your audit? 
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Yes, I did. 
And in the course of your audit, were you able to deter- 
mine the reason why those returns were marked "Filed" un 
April 18, 1968? 


That is when those returns were received with the District 


Director. Are you saying what do these stamps mean? Yes, 


these returns were filed delinquently. 

Did you determine whether they were filed delinquently, 

or whether an extension had been granted to that date? 

An extension to that date would have been impossible. 

Did you make any check to see whether there had been an 

extension granted? 

No, I did not make a check -- 

Just answer the question, and we will go faster, Mr. Pardi. 
Did you make any check to determine whether an exten- 

sion had been granted for those two years? 

No, I did not. 

Were you in any way directed to make inquiry as to why 

the returns were marked "filed" on '68, ‘66 and '65 re- 

turns? 

was I directed to? 


Yes, 


Did someone tell me to, is that what you are saying? 
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Exactly. 


No. 


Did you ever discuss it with the taxpayer as to why they 


were filed on that day? 

Yes, I did. 

What did he say? 

He said that he had ill health and financial problems. 
Are you referring now to the '67 return or ‘68 return? 
I'm referring to '65 and '66. 

Are there any notations in your Activity Record with re- 
spect to such conversation at all? 

No, there is not. 

At any time did you write a report with respect to the 
referral of '65 and '66 to the Intelligence Division for 
a possible criminal action? 

I did not refer these cases to the Intelligence Division. 
Were you satisfied, then, that a valid reason existed 

for them being filed late? 

No. These returns were received by me as being delinquent 
returns, 

In any event, you made no recommendation with respect to 
possible criminal action for those years, did you? 


That was not my capacity to do. 
y P y 
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You did for ‘67 and '68? 
That is correct. 


Isn't it a fact, Mr. Pardi, that you told Mr. spi that 


you couldn't wait much longer for the '67 and '68 returns! 


and if he didn't file them, you were going to refer it 

to the Intelligence Section? 

No, that is not a fact, 

Isn't it a fact that the reason you referred it to the 
Intelligence Section was because you were exasperated 
with constant delays that Mr. Vispi was causing you? 

No. That is not a fact. 

No question about the repeated delays in both the informa- 
tion you were asking with respect to the audit and for 

the filing of the '67 and '68 returns? That's correct, 

is it not? 

Could I have a clarification there, please? 

I will make the question simpler. It is a fact, is it 
not, before you referred this to the Intelligence Section, 
Mr. Vispi had delayed you again and again on your audit 


"65 and '66? 


for 
That is correct. 


And he would make a promise to bring something in, and 


then he would make a call to delay it, is that so? 
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That is correct. 


I think in one place it sho’; six or seven phone calls 


delaying the appointment again and again, is that right? 


That is correct, 

And this vas for information on a return which he was 
being audited on, is that not so? 

That is correct. 

Certainly, he knew that he would have to give you that 
information in the end, didn't he? 

I would presume so, 

And he had the same experience with your request for him 
to file the '67 and '68 returns, promises, but no perform- 
ance, is that not so? 

That is so. 

And finally, you told him, didn't you, if he didn't do it 
you would have to refer it to the Intelligence Section, 
did you not? 

Never. 

Well, the fact of it is with respect to ‘65 a> 

completed that audit, did you not? 

Yes, I did. 

And that resulted in a civil tax adjustment, did it? 


Yes, it did. 


135 
Dominick M. Pardi, recalled for Government, Cross. 


Do you recall the dollar amount of that? 


No, I do not, 


Is that your signature on D-7 for identification? 


Se S08; 


MR. MOOT: IL will offer it in evi- 


MR. WELCH: I object, Your Honor, 


on the grounds that it is irrelevant to the 
issues before Your Honor. 

THE COURT: Objection is overruled. 

(Defendant's Exhibit 7 marked in 
evidence.) 

THE COURT: What year does this 
refer to? 

MR. MOOT: This is the audit, Your 
Honor, for 1967 and 1966, 

THE COURT: We have been talking 
about all these years together heie 

MR. MOOT: Right. 

ing you D-7, and this is your final report on the 


'65 and '66, is it not? 


the end report with respect to '65 
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it not? 

Yes, That is the Revenue Agent's report. 

That is your report, isn't it? 

Yes, 

This is your end work product after all of these meetings 
and the time spent with respect to '65 and '66, am I 
right? 

That is correct. 

And that shows the penalty, if any, with respect to these 
two years, for the year ‘65, $254.41, is that correct? 
His penalty, yes. 

And it shows a deficiency in tax of a thousand odd 
dollars in that year? 

That is correct. 

And for the year 1966 it shows a penalty of $183.22? 
That is correct. 

And a deficiency in tax for that year of seven hundred 
odd dollars? 

That is correct 

There is nothing in this final report about any type of 
penalty or proceeding with respect to the return not 
being timely, is there? 


Are you talking about '67 and '68? 
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"65 and ‘66. 
That is what that penalty applies to. 


So that he had a civil penalty by reascn of the ‘65 and 


‘66 returns being late in the dollar amount I just read? 


That is correct. 
Did you ever make a search of the District Director's 
office to see if Mr. Vispi had, in fact, applied for an 
extension of time to file his '67 or '68 return? 
Did I ever make one? 
Yes. 
No, I did not. 
So you can't say whether he ever attempted to get more 
time for the year 1967? 
THE COURT: Did you ask somebody 
else to do it? 
THE WITNESS: Are you talking about 
hen I was doing '65 and '%6 years? 
Nc. I'm talking about whether you mide any effort to 
determine whether the defendant, Mr. Visrpi, had applied 
for additional *.- > file his '67 or '68 return? 
Did I ever make an effort towards that? No, I did not. 
You had no knowledge whetsoever with respect to the years 


1967 and 1968 as to whether the taxpayer had asked for 
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more time to file those returns, do you? 

Do I have it now, or did I have it then? 

Did you have it then? 

No, I did not. 

At the time you referred the matter to the Intelligence 


Section for wilfull failure to file, and an investigation 


as a possible misdemeanor, you had made no attempt to 


determine whether the taxpayer had filed an application 
for additional time? 

That i. correct. 

You, in fact, now know that he did make application for 
the year 1967 and was refused, do you not? 

No, I do not, 

Do you, in fact, know that later on he made application 
for both years, '67 and '68, and that was refused? 

Do . know that in fact? 

Yes, 

No, I do not. 

To this day? 

No, I do not. 

Mr. Pardi, in what manner have you assisted in the prepa- 
ration of this case for trial? 


(No response.) 
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Have you conferred with the United States Attorney with 
respect to witnesses or documents? 

With respect to witresses? 

Yes. 

No. 

With respect to documents? 

Yes. We went over my file. 

So you oniv went over that portion of the case that con- 
cerned you individually, is that correct? 

1 was there during conversations with the Special Agent. 
Was it Special Agent Pasquarella that prepared the list 
of witnesses to b: subpoenaed for this case? 

I had no knowledge of that. 

You did not participate in that? 

No, 

Did you participate in any way with the preparation of 
this case at the time the Information was prepared and 
filed in February, 1974? 

I would have prepared a Revenue Agent's Report, which 
might accompany the case, but relative to the criminal 


aspects of the case, I participated in no way. 


I'm showing you D-4, and this is your Activity Report, 


and it shows, does it not, on January 21st, 1970 -- and 
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I am reading -"POD," what is that? 
“Post of Duty." 
What does that mean? 
That means I was in the office, right. 
Eight hours? 
That is correct. 
And it reads, "Vispi brought in delinquent returns. 
Scrutinized these. Eight hours."" Is that right? 
Tiat is correct. 
No -- wait. Are you saying that I worked eight 
hours in scrutinizins, the returns? 
And worked on checks? 
Right. 
Okay. I forgot to read the next line. Thank you. 


And these returns that this entry o.1 January 2lst, 


1970, refers to are the '67 and '68 returns, are they 


not? 

Yes. 

Did you at any time participate in discussions which 
resulted in filing the Information four years later 
in February, 1974? 

I don't know what information is filed, so I don't 


know -- 
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I'm tust asking if vou were consulted, or participated, 
in the preparation of the Information in February, '74 


four years after returns were brought in? 


Inasmuch as I den't know what information you are refer- 


ring to, I would have to say ‘'No." 
Did you ever see the Information before it was filed? 
I don't know what information it is. 
THE COURT: You are talking about 
the Information filed in this case? 
MR. MOOT: Yes, Your Honor, 
THE COURT: Show it to him 
I unde-stand now why the witness was confused. He didn't 
understand the word "Information." 

By "Information," I refer to the charge on which 
this case was brought, the official charce, like an 
Indictment. 

Did I work on an indictment-type situation? 

Yes, 

No, not in any way at all. 

Wore you co; uited with it in any respect between the 
tame January 7 J, to February 1, 1974? 

I probably provided acc »unting work towards that. 


MR. MOOT: Would you mark this for 


142 


Dominick M. Pardi, recalled for Government, Cross. 


identification? 

(Defendant's Exhibit 8 marked for 
identification. ) 

MR. MOOT: This is a copy of the 
Information filed February 1, '74, and I 
assume there is no objection to it going 
in evidence, 

MR. WELCH: No objection, 

(Defendant's Exhilit 8 marked in 


evidence.) 


I apologize, Mr. Pardi, fer not making clear what I 


meant by 'Information."" This is the Information, or 


the charge, in which this prosecution is based. It 


shows it was filed February 4th, 1974, more than four 


years after you had the ‘67 and ‘68 returns in your 


Have you ever seen this before? 


custody. 
A I believe there is one in the file, although I have never 


read it. 


Did you see that any time before February lst, ‘74, 


was filed? 


when it 


No, definitely not. 


Were you in eny way consulted with respect to the langu- 


age laid in this charge, and I am reading from the Exnibit, 


143 
Dominick M. Pardi, recalled for Government, Cross. 


in which it is charged that he, the defendant, "did 


wilfully nowin » £-2 io make said income tax 


return to the said District Director of Internal Revenue, 


to the said Director of the Internal Revenue Service 
Center, or to any other proper officer of the United 
States," 

Were you ever consulted with respect to that? 
In no way. 
In fact, he did make the return four years before the 
date of this charge, didn't he? 
I would have to look at it. I don't know when this was 
filed. 
This was filed, as I said before, February lst, 1974, 
Yes, He filed the returns January 21st, 1970. 
Well, examine that first Count of that Information and 
see if that paper which laid the charge, which is occu- 
pying the time of the Court and you at the present time, 
is there any reference whatsoever to the fact that he 
had filed the returns four years before? 
No, there is not. 
You ork out of the Buffalo Office? 
Yes, I do. 


And are there regulations in the Buffalo Office with 
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respect to the release of information to the public 
news media or the press? 
Yes, there are. 
Is that handled by a public relations, or a public infor- 
mation person in that office? 
Are you talking about the limitations on the information 


that is released? 


Yes. Wasn't there one person designated to release that 


information? 
Press releases and so forth? 
Yes, 
It is my understanding there is, yes. 
Do you know who that person is? 
The person who releases press releases -- 
THE COURT: First, there are regu- 
lations on file in writing, I suppose? 
You are going to have to clarify the question. Are you 
Seying -- 
THE COURT: I'm asking it now. 
Are there regulations, written regulations 
on file, regulating the dissemination of 
information to the public? 


Are you talking in reference to limiting it, the dis- 
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closure, for example? 

THE COURT: I'm not talking about 
limiting at all. I'm talking about are 
there regulations regarding it? 

Regarding tax information, I would have to say yes. | 
Do you know what the regulations are? 

THE COURT: He wouldn't be expected 

to. 
Do you know in a general way? 
No, 
There are rules on disclosure. Do you have anything to 
do with it? 
Do I have anything to do with that? 
Releasing information to the newspaper? 
Releasing information to the newspaper, no. 
Do you recall reading the news releases which appeared 
in the newspaper with respect to this case? 
I saw one clipping, I believe. 
And can you say from your recollection of reading it 
whether the information as released reported the whole 
truth, that the returns had, in fact, been filed? 

MR. WELCH: Objection, Your Honor. 


THE I will sustain the 


COURT: 
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objection unless he has the regulation, 


release and clippings before him. I can't 
see how he could possibly answer that 
question unless he compares the three. 

MR. WELCH: May I be heard further, 
Your Honor? 

My objection is that what was dis- 
seminated in the news media is irrelevant 
to the merits, whether this man failed to 
file -- 

T’& COURT: \bhat was the last 
question? 

MR. MOOT: There is no question 
pending. The objection was sustained. 

{Last question read.) 

THE COURT: I interrupted and in- 
ferred that I would sustain an objection 
to that question, 

MR. MOOT: I withdraw the question. 

MR. WELCH: Thank you. 

MR. MOOT: Would you mark this for 
identification? 


(Defendant's Exhibit 9 marked for 
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identification.) 


I'm showing you D-9 for identification. It is a yellow 


sheet of paper with two newspaper clippings from the 
local Buffalo pipers attached to it. 
Do you recal). either of those articles as the ore 
which you have just testified to? 
I cannot say I do. No. I'm sure it must have been one 
of those, but I can't testify to that, 
Which paper do you regularly read? 
The Buffalo Evening News. 
MR. WELCH: May I be heard? 
object again. This is all irrelevant. 
THE COURT: There isn't any ques- 
tion now for objection, Wait ur.cil he asks 
a cuestion, 
Do you regularly :ead the Buffalo Evening News? 
MR. WELCH: I object. 
TUE COURT: I'm sure I will over- 
objection to that. 
MR. WELCH: Ne are wasting Your 
Honoz's time by discussing -- 
THE COURT: Don't worry about 


wasting my time I've got a lot of time. 
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MR. wELCH: It is irrelevant to 
“he issve whether Mr. Pardi reads the 
sfalo newspapers. 
THE COURT: I should think it 
would be pretty relevant to it whether an 
Internal Revenue Agent reads the Buffalo 
papers. The objection is overruled, 
You do read the News? 
Yes, I 
And the best that you can recall, does the article there, 
marked in the Buffalo Evening News of February 2nd, 1974, 
and that would be the date following the Information, 
does that jibe with your recollection of the report -- 
THE COURT: He didn't say that he 
had any recollection of it at all. 
MR, MOOT: I think, Your Honor, 
earlier he said that he recalled reading 
about this in the newspaper. Did you not? 


Yes, I did. 


And does this article, which I'm showing you here now, 


look like the one you read? 
Yes. 


Have you had an opportunity to read this? 
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The one from the Buffalo Evening News I did read it, yes. 


You were the agent that referred this matter to the 
Intelligence Secticn for consideration of criminal in- 
vestigation, is that right? 

That is correct, 

And you were the agent who had in your hands, in your 
possession, in January of 1970, four years before the 
date of this newspaper article, the returns of this tax- 
payer, did you not? 

They were never under my control, at le.*t not at this 
point. 

You were examining them, weren't you? 

I was not examining '67 and '68 +-turns, no, 

Just one moment. 

The returns were not under my control, 

You are using "examining" in the sense of a work assign- 
ment, I will read you again, "January 21, 1970. At 
your desk, Place of Duty. Vispi brought in delin- 
quent r turns, Scrutinized these." 

That's correct. 

And the returns refer to 1967 and 1968? 

That is correct, 


And this was four years before the article you read in 
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the paper? 
Well, I'm not sure of the date of the article in the 
paper, but if that was after this, yes, that is true, 
THE COURT: The article in the 
paper has probably got the stamp on it, 
hasn't it? 
Unfortunately, it is 
only penciled on, Your Honor. But there 


no doubt about the date, because we lave 


the dzce that the charge was laid, which 


was February, 1974, so it is four years, 


alright. 

Now my question to you is, the 
article as you read it in the paper did not 
say anything about that the returns, in 
fact, had been filed, did it? 

No, it does not. 

Did it strike you odd that a man was being charged with 
wilfull failure to file a return four years «fter you 
had looked at the returns and knew they had been filed? 
No, 


Do you have the Information there in front of you? 


Yes, I do. 
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It doesn't say in there anywhere that he is being charged 
with wilfully failing to file on time, does it? 
I'm going to have to read it over again. 

MR. MOOT: Well, 
your time. 

MR. WELCH: Your Honer, I object 
to this line of questioning. There are 
cases that construe that Information as 
properly charging failure to file on time, 
as we started at the beginning of this 
hearing, and this is calling for a conclu- 
sion of law from this witness -- 

THE COURT: It doesn't call for 
any conclusions of law. I certainly won't 

ely om any statement that he makes about 


es 


MR. WELCH: Your Honor can examine 


the Information to determine whether it 
charges him with failure to file on time. 
THE COURT: Of course, I can, but 
I don't choose to at this time. 
MR. WELCH: Thank you, Your Honor. 


(Pause in the proceedings.) 
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THE WITNESS: State the question, 
What am I looking for again, whether it is 
timely filed? 


Q No, whether he is charged with wilfully failiug to file 


on time? 
A No, 
: Q I'm showing you your activity sheet for the balance of 


the investigation, from October, ‘69, until, apparently, 
when you concluded the matter in November, 1970. 

By my count, Mr. Pardi, does that activity log 
show that you assisted the Intelligence Agents assigned 


to this case, according to the log, on forty-six differ- 


ent days? 


A Do you want me to count them? 


COURT: Don't take the time 


THE 


of the Court to compute that. You can put 


that in your brief. If you make a mis- 


count, I will call it to your attentic 


Q All right. But it is in that neighborhood? 


All right, that I spent that time working on the case, 


yes. 


7 


And it does show, in fact, two hundred and thirty-two 


hours? 
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Yes. It is right there. It would be two hundred and 
thirty-seven. There are these five additional hours. 
I want to ask you abe:t a particular entry, and I read 
from the Exhibit in evidence, the entry for February 9, 
1970, and it reads: "Discuss the case with Special 
Agent Pasquarella. Reconciling return to research --" 
No. That is "to records," 
"To records"? 
Yes. 


Excuse me, 


date 
Was that the first/that Agent Pasquarella was as- 


signed to the case? 
That is probably the first day I had contact with him, 
although I have no knowledge when he was assigned to the 
case, Could I just take a look at that, and maybe there 
might be something earlier? I do not know, 
(Pause in the proceedings.) 
THE WITNESS: I would say on my 
recollection that would be the first contact 
I had with Special Agent Pasquarella on that 
case, 
There is an entry on your activity sheet here for 


September 25th, which I read: "Five hours interview 
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with J.C.Vv." 

That's Vispi? 
That would be Mr. Vispi. 
And Mrs. Carter? 


That is correct. 


Do you know of any records or notes of any kin 


were kept with respect to that meeting? 

This is * o meetings, two separate meetings. 
Were there records kept with respect to those 
ate meetings? 


I would assume there would have been, yes. 


110 


two separ- 


Was Agent Pasquarella in charge of those two meetings? 


Yes, he was, to the best of my recollection. 


MR. MOOT: iI would like to make a 


request of the Government to produce the 


memor ndum with respect to that meeting. 


Previously, on our discovery order, we have 


been furnished with typewritten summaries 


of various meetings with the taxpayer. 


THE COURT: First, the shortest 


way to get at that is to ask if memorandums 


were made. I am familiar with th 


is done. 


way this 
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Were memoranda made with respect to that meeting with 
Mr. Vispi? 
THE COURT: When I say "memorandum," 
I don't mean any formal memorandum. I mean 
notes on loose sheets of paper. 
THE WITNESS: I have no knowledge , 


of that. There were none taken by myself. 


THE COURT: There were none taken 


by yourself, but if yo. .»re there, you would 


have seen ii? 

THE WITNESS: I can't recall, 
Agent Pasquarella was in charge? 
Yes. 
And when you met o.. “%e various occasions with Mr. Vispi 
with Agent -asquarella, did Mr. Pasquarella have a pad 
and paper and make rotes as he went along? 
To the besc of my recollection, he did, yes. 
And to the best of your recollection, did he follow 
that practice on this meeting of September 26th? 
I would say yes. I don't know factually, but I would 
presume from the others, 
Then following the meeting those rough notes are used 


for typewritten summary, and then discarded and destroyed, 
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is that correct? 
I doa't know for a fact that they were destroyed. 
THE COURT: You have already testi- 
fied this morning that that was the practice? 
That I assume that was the practice. 1 really don't 
know what they do with them, Your donor. 
MR, MOOT: The reason for my in- 
quiry, Your Honor, is because every other 
item shown on this, Defendan'’s Exhibit 4, 
every other entry on this Activity Report 
which shows a meeting vith the defendant, 
we have been furnished prior to tr.al with 
a typewritten summary of such meeting. But 
with respect to this one on the 25th, we 
have been furnished nothing, either rough 
notes or a summary, and I am iaying the 
foundation -- 
THE COURT: h2w did you know there. 
was a meeting, then? 
MR. MOOT: Because it says so in 


the log. 


THE COURT: What does it say about 
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MR. MOOT: It says, "On September 
25th, 1970, interview with 260." That 
is the defendant, Mr. Vispi. And every- 
where else where that entry appears on 
this Exhibit, this Activity Report, we have 
a corresponding typewritten summary, which 
was produced. 

THE CURT: All right. 

MR, MOOT: Now I want to ask the 
Governme-t to produce the summary or what- 
ever they have for this meeting, as well 
as the others, 

THE COURT: Whe was the other 
agent, then, at this instance? 

THE WITNESS: The Special Agent 
was Special Agent Pasquarella. 

THE COURT: And that was either 
at or near the beginning of his assignment 
with this case? 

THE WITNESS: The first contact 
that I had with Agent Pasquarella that i 
have documented here is February 9, 1970, 


and this interview is referred to as 
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September 25th of that year, 1970, 


THE COURT: 1970? 


MR. MOOT: Your Honor, we have 
summaries prepared and signed by Mr. 
Pasquarella prior to the date of this meet- 
ing, but this one is missing, and that is 
what I am trying to explore. 

MR. WELCH: If Your Honor please, 
this witness has already testified he has 
none, Agent Pasquarella will be called to 
testify, We can establish what the situa- 
tion is in regard to memos when he testi- 
fies. I have provided Mr. Moot all the 
memos of conference, formal memorandum of 
conference, that I have, and among them -- 

THE COURT: He said you didn't 
produc them. 

MR. weLCH: I have none, no formal 
memorandum of conference. There may be 


Similar entries like these worksheets that 


I don't have. I'm attempting to locate 


that now, but as for this witness, he said 


159 


Dominick M. Pardi, recalled for Government, Cross. 


there is none, 

THE COURT: Let's do it the other 
way, then, 

THE WITNESS: Could I offer this? 
I'm not certain there was an interview on 
that date, The fact that I indicated inter- 
view does not mean tha~ it might have been 
a formal situation. 

THE COURT: What? 


It might - t have been formal. I don't know, I can't 


rece 1 but it might not have been a nrolonged question 


and answer-type thing. 
THE COURT: An intervie’ doesn't 

necessarily mean a prolonged interview, 
Sometimes I'm surprised when I hear a 
lawyer refer to an interview, With me, it 
means a telephone call, Usually, it is not 
a long one, 

The entry for August 28, 1970, reads, "POD (Place of 

Duty) four hours interview J.C.V," does it not? 

Yes, it does, 

And that produced a memorandum of interview, did it not? 


I believe that is established, Your Honor, by docu- 
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ments I now have. 

(No response, ) 

You don't know? 

No, I really don't know, 

Now the entry for September 25th reads, "Five hours," 
That is an hour more than the other? 

Okay. By way of explanation, those five hours are the 


time that I charged to that case during that day. That 


doesn't really mean I spent five hours in that interview, 


THE COURT: If Pasquarella is going 
to be called in here, let's not duplicate 
this, 

Am I correct, Mr. Pardi, that your responsibility to 
this case, following the computation of the =dditional 
tax and late filing penalty for '65 and '66,was limited 
to assisting Mr. Pasquarella or Mr, Francis before him? 
Yes, that's correct, 
.. MOOT: That is all I have. 
(Recess from 3:30 p.m. to 3:40 p.m, } 
REDIRECT EXAMINATION 
BY MR. WELCH: 
Q Mr. Pardi, just before the recess, you had gone over 


with Mr. Moot Defendant's‘ Exhibit 7 in evidence, which 
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is the income tax audit changes, dated October 23rd, 


1969. Is that the audit of Mr. Vispi's 1965 and 1966 
returns? 
That is correct, 
You indicated on there that the delinquency pen y was 
received on that audit, is that correct? 
That is correct, 
And where is that? 
On Line 14, 
Where it says, "Penalties"? 
“Penalties, if any." 
And it is Section 6651, which is the Delinquency 
Penalty. 
The delinquency for filing late? 
That is correct -- actua_ly, the failure to file penalty. 
MR. WELCH: Would you mark this 
for identification? 
(Government's Exhibit 8 marked 
for identification.) 
Now when you completed this audit of Mr. Vispi's ‘65 
and '66 return, did you show him the audit changes? 
Yes, I did. 


And did he dispute those audit changes? 
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Well, of course. during the course of the examination 
we probably discussed these items, 
I am talking about final -- 
You mean was the case agreed or “unagreed''? 
Yes, 
It was agreed, 
THE COURT: What was agreed? 


The deficiency and penalties; the additional tax and 


the penalties were agreed to. 


I'm going to hand you G-8 for identification and ask 
you have you seen that before? 
THE COURT: Was there anything on 
that report of interview that would indi- 
ate that he agreed with that? 
On the report specifically? 
THE COURT: Yes. 
On this, no, there is not, 
THE COURT: It was quite unusual, 
That is what made me ask the question 
where a taxpayer and the Government agrees, 
THE WITNESS: Actually, to my 
knowledge, we have many more "agreed" cases 


than we do “unagreed" cases. 
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THE COURT: We are still getting 
plenty of business in here. 
THE WITNESS: Well, sure, We have 
a lot of cases. 
G-8 thar I! » just handed you las been marked f iden- 
tification mm you seen that before? 
Yes, I have, 
Did you see ‘.at signed? 
Yes, ic is sigaed, 
By Mr. Vispi? 
Yes, Mr. and Mrs. Vispi both. 
MR. MOOT: No objection, 
MR. WELCH: The United States offers 
G-8 in evidence, Your Honor, G-8 purports 
to be a waiver of restrictions on assess- 
ment and collection of deficiency in tax 
and acceptance of Qver-assessment Form 
No. 870, dated October 22nd, 1969, sigued 
b; Joseph C, Vispi and Theresa M. Vispi. 
(Government's Exb’>dit 8 marked in 
evidence.) 


Is this the document that establishes that they accepted 


the penalties assessed on the '65 and ‘66 returns? 
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Yes, 


Mr. Pardi, you have testified that initially Mr. Vispi 


told you that he had filed the ‘67 and ‘68 returns, is 
that correct? 

That is correct, 

And then at some point he told you that he had not filed 
it? 

That is correct. 

And in your cross examination, you indicated to Mr. 
Moot that he had told you that he had not filed them 
prior to October 6 when you asked him to see copies of 
them? 

That is correct. 

Then why did you ask to see copies of them in this 
vetober 6th letter? 

When I sr~ke to Mr. Vispi about the returns, he had in- 
formed me that he woull be filing th.., so I was work- 
ing under the presumption that they would be filed by 
that date, 

On cross examination you were also ask-d concerning 
applications for extension of time as to whether you 
knew any had been filed in regard to the returns you 


were auditing, Are you aware when an application for 
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extension of time has to be filed? 


A Yes, I am. 


: Q When does it have to be filed? 
A Before the due date of the tax return to which it applies. 
Q And if an application for extension of time to file is 


accepted by the Intermal Revenue Service and granted, 
what is the maximum period of time for which that ex- 
tension can be granted? 

A Except for anyone who is abroad, the maximum s six 
months, 

Q So that during the period of this audit, if Mr. Vispi 
had asked for and gotten an extension, and rhat is an 
"if," and that extension period would have expired at 
thac time, is that correct? 

MR. MOOT: I'm going to object 
to the argumentative questions -- 


THE COURT: 


I will sustain the 


objection. 


WELCH: 


MR. I will withdraw the 


question, Your Honor, 


I have no further questions. 


Thank you, Your Honor, 
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RECROSS EXAMINATION 


BY MR. MOOT: 


Q 


Mr. Pardi, did you discuss any other matters with Mr. 
Vispi at you /arious meetings in addition to what you 
have told us about so far? 

In reference to tax -- I mean, you know, we might have 
talked about the weather and se forth, 

Precisely. Isn't it a fact on occasion that you had 
asked him for advice in professional matters with respect 
to buying or selling a house? 

I can't recall that, no. A large part of his business 
is in real estate. I might have asked him how he trans- 
acts these, you know, what his work entailed. If that 
was the case, I might have been trying to determine 
what expenses were applicable or so forth. 

Did either you or the Special Agent in your presence 

at any time consult him with respect to your personal 
problems in connection with real estate, for advice 

in connection with real estate? 

I didn't own any real estate at that time. 


Did Mr. Pasquarella consult him with respect to how a 


real estate matter might be handled on his behalf? 


Never in my presence, no, 
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MR. MOOT: I have no further 
questions, 
(Witness excused.) 
MR. WELCH: The United States 
calls hc. Joseph L. Enzina. 


32:3: 2 'R'8 L. ENZINA, 


called as a witness by the G rnment, being first duly 


sworn, testified as follows: 


DIRECT EXAMINATION 


BY MR. WELCH: 


Q 


A 
Q 
A 


Mr. Enzina, tell the Court where you live? 

159 The Paddock, in Williamsville, New York, 

Is Williamsville a suburb of Buffalo, New York? 
ees. SE is, 

Do you know Mr. Joseph Vispi, the defendant in the case 
here? 

Yes, I do, 

How long have you known Mr. Vispi? 

Thirty years, 

In what capacity do you know Mr, Vispi? 

As my friend and my lawyer. 

As your friend and your Lawyer? 


Yes. 
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In that capacity, did he ever have occasion to prepare 


your income tax returns? 
Yes, he has, 
How many occasions that you recall? 
The last twenty, twenty-five years. 
For the years 1967 and '68, did he prepare your income 
tax returns? 
Yes, he did, 
And did he prepare them on time? 
Oh, yes, he did. 
MR. WELCH: I have no further 


questions, 


CROSS EXAMINATION 


BY MR. MOOT: 


Q 


Mr. Enzina, did you give a statement to the Internal 
Revenue people who had questioned you with respect to 
Mr. Vispi's case? 

Today? 

No, I mean did you sign a statement at the time they 
were talking to you? Did you sign any paper? 

In 1970 I was questioned somewhat on this line, and ! 
signed a paper at that time, 


MR. MOOT: May I have a copy? 
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MR. WELCH: I will present Mr. 
Moot with a copy of that, Your Honor, It 
is a five-line statement, 
(Pause in the proceedings.) 
You say, Mr. Enzina, that Mr. Vispi prepared your 
returns on time, but it is a fact, is it not, that he 
usually came the last day or the day before the last 
day of each year? 
Somewhat. That is on time, 
True. Can you recall how much you paid him for doing 
your returns? I take it they were for you and your 
wife? 
Sometimes fifteen dollars, around fifteen dollars, 
Did you know Mr. Vispi and his wife socially in the 
neighborhood, as well as being your attorney? 
Yes, I do. 
Do you know other people who know Mr. Vispi in the 
community, some of his other friends? 
Yes, q .te a bit of people. 


From your association with Mr. Vispi's friends, are you 


familiar from the speech of people in the community 


with his reputation for truthfulness, honesty ar' a 


law-abiding citizen? 
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Yes, 
What is his reputation? 
He is rated very high. Everybody loves him and likes 
him and respects him very much. 
MR. MOOT: Would you mark this 
for identification? 
(Defendant's Exhibit 10 marked 
for identification.) 
I'm showing you D-10 for identification, a Xerox copy 
of a statement. Do you recognize your signature? 
Yes, I do. 
Is this the 1970 statement to which you referred to in 
your direct testimony? 
Yes, 


MR. MOOT: I will offer it, Your 


MR. WELCH: {I object to the offer, 
Your Honor, The witness has testified, and 
he is here, 

THE COURT: Let me see it. 

(Defendant's Exhibit 10 handed to 
the Court.) 


THE COURT: The objection is over- 


> 


> 
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ruled, I will receive it, 
(Defendant's Exhibit 10 marked in 
evidence, ) 

Can you read that copy of D-10 in evidence alright? 
That's right: 
And to the best of your recollection, is that true? 
I would say it is true, 
And it contains the full substance of your conversation 
with the agent who questioned you? 
That's right. 
Am I correct, then, Mr. Enzina, that the agent who 
questioned you at this time in 1970 made no inquiry of 
you as to why Mr. Vispi would not file his own '67 and 
‘68 returns? He never asked you that question? 
No, no, I never asked him any other reason. He just 
wanted to know what I knew about him, and that is all 
I know about it. Ididn't know why he was asking me. 
I didn't ask him, 
Did he make any inquiry of you with respect to Mr. 
Vispi's reputation to the speech of people in the com- 
munity for honesty, truthfulness and being a law- abiding 


citizen? 


It was quite awhile back, but I am pretty sure he asked 
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me what kind of a man he is, and I just told him that, 


What did you tell him? 


The same as I said right now, I know that he is very 


respectable, and everybody likes him. 
That doesn't appear on the statement, does it? 
No. 
MR, MOOT: I have no further 
questions of the witness. 
(Witness excused.) 
MR. WELCH: I will call Mr. 
Michael Fasquarella. 
MICHAEL A. PASQUARELLA, 
called s a witness by the Government, being first duly 
sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. WELCH: 
Q Mr. Pasquarella, how are you employed? 
A I am a Special Agent with the Internal Revenue Service. 
Q For now long have you been so employed? 
Since August of 1967. 
What are the duties of a Special Agent of the Internal 
Revenue Service? 


One of my duties is to investigate the possibilities of 
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criminal violations of the Internal Revenue Code, 
During the course of your duties in that connection, 
did you have occasion to conduct an investigation 

of one Joseph Vispi? 

Yes, I did, 

When did you receive that case? 

I was assigned the investigation on January 26th, 1970. 
When did you first meet with Mr. Vispi? 

I met Mr. Vispi on February 13th of 1970 when he appeared 
at our office to ask for a file that he had previously 
submitted to Special Agent Francis. 

And do you know where Special Agent Francis is today? 
Yes. TI know that he is deceased. 

On that day that he came to pick up the file, did you 
have occasion to interview him at all? 


No, I did not. 


On February 20¢@ 1970, did you have occasion to inter- 


view Mr. Vispi? 

Yes, I €t4. 

Where did that take place? 

At the office of the Intelligence Division, Internal 
Revenue Service, 


In what city? 
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In Buffalo, New York, 
Who else was present? 
Revenue Agent Dominick Pardi. 


On that occasion, did you discuss with Mr. Vispi any- 


thing at all concerning his ‘67 and '68 returns? 


MR. MOOT: If Your Honor please, 
before this conversation is explored, Your | 
Honor has ruled that at the time of his 
initial inquiry by the Special Agents the 
defendant was not given the proper Con- 
stitutional warning. Until it is estab- 
lished that a proper warning with respect 
to his Constitutional rights is given -- 

THE COURT: It may appear differ- 
ent by his testimony. 

MR. MOOT: Yes, but I am objecting 
to any discussion as to the '67 and '68 
returns until it is so established, 

THE COURT: Odjection is overruled, 
Taney had to know what they were talking 
about, 

MR. WELCH: Excuse me, Your Honor, 


but I didn't hear Your Honor's ruling. 
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THE COURT: The objectica is over- 
ruled, They had to know what they were 
talking about. The; wight have been talking 
about the Finger Lakes races, for all I know, 

What, in effect, did Mr. Vispi say with respect to filing 
of income tax returns -- 

THE COURT: What was the subject 
matter you were talking about? 

I asked Mr. Vispi to explain his reasons for not timely 


filing his ‘67 and '68 returns. 


MR. MOOT: I'm going to object to 


2y conversation of the defendanc until 
it is established that the proper Constitu- 
tional warning was given. 

THE COURT: I will sustain the 
objection. 

MR, WELCH: If Your Honor please, 
the Government esta>dlished earlier today 
that the proper Constitutional warning was 

rdi established that the 
ning required by the regulations of the 
Internal Revemie Service was provided to 


this defendant, Your Honor ruled a docu- 
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ment inadmissible, but Your Honor did not 
suppress the testimony cvncerning the ad- 


missions made by this defendant, 


THE COURT: I consider the subject 


open now. This witness can change his testi- 
mony if he wants to or change the testimony 
of any other witness, 
Q To your knowledge, Mr. Pasquarella, was . Vispi advised 
of his Constitutional rights? 

MR. MOOT: At what time? 

THE COURT: That, in itself, means 
nothing, A great many agents don't know the 
Constitutional rights, and that is not 
criticism -- a great many lawyers don't, 
either. 

MR. WELCii: If Your Honor please, 
full Miranda warninzs are not req: ed in 
a criminal investigation by the Internal 
Revenue Service. 

THE COURT: I sustai: the objection, 

MR, WELCH: Would Your Honor con- 
sider allowing us to submit a brief on the 


question, because -- 


133 


177 
Michael A. Pasquarella for Government, Direct. 
THE COURT: I haven't 30 tine 
for briefs. 
MR, WELCH: -- because the law is 
clear that he was given -- 
THE COURT: Lots of tires the 


lawyers say, "It is clear," and it isn't 
clear to me. If you want to submit a 


brief overnight and take up some other sub- 


ject now, that is all right with me. 


To your knowledge, Mr. Pasquarella, was Mr. Vispi at .ay 


time advised by any agent of any rights: 


. 


THE COURT: It doesn't make any 
difference whether he told him he couldn't 
ride a b ycle on the sidewalk, That has 
got nothing to do with it, and that is not 

e kind of rights we are talking about. 

MR. WELCH: We have established 
what he was told already, Your Honor, the 
riehts required by the cases in the Internal 
Revenue Service regulations. Thic was not 
a custodial interrogation, 


THE COURT: I haven't read all the 


134 
178 


Discussion 
cases in the Internal Revenue regulations, 
and I don't pretend tu have, And I know 
very few judges that have, either. 

MR, WELCH: May we adjourn for 
the evening, Your Honor? 

THE COURT: Not for the evening -- 
we've got a whole hour, I would like to 
occupy it. I have already carved out an 
hour and @ half. I don't want to take any 
more out, 

MR. WELCH: Since this is not a 
jury trial, would Your Honor consider pro- 
ceeding, subject to vur briefing this ques- 
tion as to the validity of advice of rights? 

THE COURT: You mean decide it now, 
and if I am wrong, back up on it? 

MR, WELCH: Yes, Your Honor, 


THE COURT: Is this the end of 


MR, WELCH: With the exception of 
i Stipulation, yes, Your Honor. 
THE COURT: Show me one of the 


cases that you rely on, and not a lot of 
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them -- one of them. And 2 Cert. 2nd, 
preferably. 


(Pause in ‘h2 proceedings.) 


THE COURT: This goes to the very | 


gist of the offense. | 


MR. WELCH: That's correct, Your 


THE COURT: in fact, an atfirmative 
answer would establish it conclusively. 

MR. WELCH: I agree with Your Honor. 
I'm not arguing that. I'm arguing that we 
have established that he was given whatever 
was required. 

THE COURT: You are going to show 
me a case? 

MR. WELCH: Yes, Your Honor. I 
am attempting to locate it for you, 


The first case I have been able to 


find is United States v. Squeri, 398 F2d. 


THE COURT: Tnat is readily avail- 
able. The attendant can bring it to me, 


MR. WELCH: United States v, Marcus, 
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401 F2d, 563 (1968). 

(Pause in the proceedings.) 

MR. WELCH: Ac tne moment, Your 
Honor, I am just looking for the Second 
Circuit cases. If Your Honor wishes to 
consider other Circuits, I have those. 

United States v. White, et al, 
417 F2d 89 (1969. 


THE COURT: What is the Circuit? 


MR. WELCH: Second Circuit, Your 


THE COURT: If that is on the nose, 


and it is the Second Circuit, I haven't got 
anything to say about it. I am bound by it, 
MR. WELCH: United States , Caiello 
is a Second Circuit case, Your Honor, 
THF COURT: Write it down and bring 
it to me. 
(Pause in the proceedings.) 
(Citations handed to the Court.) 
THE COURT: ‘hat is the date of 
the citation? 


1969, Your Honor, 
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THE COURT: Did anything hanrpen to 
it in the way of reversal, modification? 

MR. WELCH: Certiorari was denied, | 
That is the only information that I have on’ 
it, Your Honor. 

THE COURT: All right. 

MR. MOOT: Have you got the date 
that certiorari was denied? 

MR. WELCH: I have the citation, 
397 U.S, 1039. 


THE COURT: Give him the name of 


it so he knows he has got the right case. 


(Pause in the proceedings.) 


THE COURT: I read the syllabus, 
and the syllabus doesn't ask what the ques- 
tion was at all. In your case it asks 


specifically if he had committed a criminal 


act, But since the Circuits aren't in agree- 


ment upon this, I will take this case over- 


night. If these are all the cases you have, 


I will take these, and if you have any more, 
you can give them to me. 


MR. WELCH: ‘Those are all the Second 
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Circuit cases, Your Honor. 

THE COURT: ‘Those are the cases 
that I prefer, 

MR. WELCH: There are ir wmerable 
other cases ruling in the Goverrment's favor 
on this question, 

MR, MOOT: Can I be heard briefly 
on this? 

THE COURT: Yes. 

MR. MOOT: I believe the matter has 
to be approach... with some care, because it 
depends upon the status of the law at a 
given point in time, and I don't know from 


memory whether the law changed since 1969 


and 1975, in the past six years or not, but 


I believe how these cases shepardize out 
will make a considerable difference. 

One of the early objections to 
requiring a Miranda warning in a non-custo- 
dial case was just that, that it was a non- 
custodial case, so it wasn't required. The 
law then changed and required a Miranda 


warning in a non-custodial case, because 
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the practice of the Internal Revenue Service, 
the rules and regulations of the Internal 
Revenue Service, required it to be given, 
and they held that agents who were not 
following the regulations of the Internal 
Revenue Service which required the warning 
to be given that the testimony was inadmis- 
sible. I'm doing this by memory, Your Honor, 
without a chance to research it. 

So we have got a dual question 
bere; not just whether a Miranda warning 
is required in a non-custodial tax case, 
but also w2 have the question as to what 
was the practice of the Internal Revenue 
Service at the time with respect to requir- 
ing a warning. Now if they required a 


warning, it must have been a proper warning. 


To require an improper warning or something 


less than a full Miranda warning would be 
meaningless. Ana it is hard to argue the 
matter without the benefit of reading the 
cases and just from my general know ige 


in the area. I would say that if at the 
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time of this investigation in 1970 the 
Internal Revenue Service required a Miranda 
warning to be given before the prospective 


’ 


defendant was interviewe ' with respect to, 
as Your Honor points out, specific admis- 
sion of the crime, if it required such a 
warning to be given, then the warning had 
to full Miranda warning, not what 


would happen to be on their card. 


THE COURT: Let me ask the Reporter 


what w the question on which this discus- 


sion was raised, In other words, what did 
the Internal Revenue Agent ask this defen¢ 
ant. 

(Record read.) 

MR, MOOT: This makes it very 
clear, Your Honor, and I am reading fron, 
without prejudice, to its exclusion from 
evidence, Your Honor, but for the purpose 
of the question of law before Your Honor 
only. I want to read just the first seatence 
of the memorandum of this meeting which 


Mr, Pasquarella has been asked about and 
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Mr. Pasquarella's summary of this meeting, 


The first sentence says, "I asked Mr. Vispi 


to elaborate on his reasons he had given 


to Special Agent Francis for not filing 
his 1967and '68 returns." 

So the specific question and the 
subject of conversation was, as Your Honor 
Said, the very gist of the offense here, 
he was being asked to confess or give facts 
directly related to the wilfull element of 
the crime, and that is why I think it is 
very important to have a correct ruling on 
this. 

"I asked Mr. Vispi to elaborate 
on his reasons for not filing --"" That was 
the beginning of the conversation. That is 
why I am objecting to giving the defendant's 
answer until it is fully established that 
he received a proper warning. 

THE COURT: He was definitely a 
Suspect at that time, They were asking him 
about his guilt, 


MR. WELCH: That's correct, Your 


THE COURT: There is no question 


about that. If you want to file anything 


tonight or around nine in the morning, 
will be glad to read it before I come on 
the bench, 

MR, MOOT: Thank you, Your Honor. 

Your Honor, it may be important 
to my view of these cases. May I have from 
the Government a copy of the regulation 
cGealing with the matter of warnings to the 
taxpayers which applied in 1970? 

THE COURT: The what? 

MR. MOOT: The regulation issued 
to the Special Agents which applied in 1970 
on this point. I believe that may be ger- 
mane, The Special Agents have a handbook 
which instructs them with respect to what 
type of warning should be given and when 
it should be zivea. 

THE COURT: Is there such a book? 

MR. WELCH: I believe there is. 


The only question I have is whether or not 
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we can get our hands on the regulation as 


it was written during the | thet this 


interview took place. would be navpy to 


provide -ne to iir. Moot if we can get one. 
I agree to that, if we can get one. That 
is the only question I have. I dcen't know 
if we have one as it was in effect at that 
date. There are current ones as effective 
1975, but the ones applicable in 1970, I 
don't know if we have here, 

THE COURT: Ttere are certainly 
gentlemen in that off/.ce who were there in 
both years and can tell you that. 

MR. WELCH: We have a man on the 
witness stand who can tell us that, Your 
Honor, 

THE COURT: Maybe we can dispose 
of it right now. 

MR. WELCH: He was not there when 
Agent Francis, who is deceased, advised 
this man of rights, which we went through 
with Agent Pardi this morning. 


THE COURT: You know there is a 
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manual, though, issued? 

THE WITNESS: ‘Yes, Your Honor, 

THE COURT: And you know ttat 
manual had something to do with warning 
defendants of their Constitutional rights, 
Miranda rights? 

THE WITNESS: Yes. 

THE COURT: Are you familiar with 
the time when any amendments to that were 
made? 

THE WITNESS: The warnings that 
were given to Mr. Vispi by Special Agent 
Francis were the type warnings that were 
in effect -- 

THE COURT: That begs the whole 
question, That is what I have to decide. 
What I am trying to find out is that if 
there were changes I want to know when they 
were made, 

MR. MOOT: Your Honor, this witnes 
is also under subpoena, like Mr. Pardi, and 


one of the elements on the subpoena for Mr. 


Pasquarella was the handbook that we are | 
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now talking about, and he 11d have broughe 
it here with him today, so it should be 
available, | 
THE COURT: Is it available? | 
THE WITNESS: It is, yes. | 
MR, WELCH: The witness says it is, 
yes. I understood it was in the building 
here. Ithought he brought it to court. 
THE COURT: He didn't say in the 
building. 


MR. WELCH: I de not have it here 


| 
| 
in court. 
{ 
n 


THE COURT: That isn't the question. 
It was covered by the subpoena, He admits | 
that it was. | 

MR. WELCH: Yes, Your Honor. : 

THE COURT: Where is it? | 

THE WITNESS: It is in your office 
Mr. Welch. 

MR. WELCH: It is in our office, 
Your Honor. 


THE COURT: Then you've got it, 


but you haven't produced it? 
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MR. WELCH: Well, he is my witaess 
2' the moment. It was his subpoena, We 


can _ive it to him when he wants it. He 


just hasn't asked for it yet, that's all. 


MR, MOOT: I'm asking for it right 
and so is the Court, 
MR. WELCH: We will be happy to 


it tohim. It is just physically not 


THE COURT: Whether you are happy 
or not, just give it to him, 

MR. WELCH: All right, Your Honor. 

(At 4:00 P.M,, an adjournment was 
taken to Friday, October 24, 1975, at 


10:00 A.M.) 
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Proceedings, dated 10-24-75. 
Michael A. Pasquarella for Government, Direct. 


Rochester, New York 


Friday, October 


(Trial resumed, ) 

THE COURT: I deny the defendant's 
motion to suppress admissions made by the 
defendant. I do so expressly on the au- 
thority of U.S. v. Caiello, 420 F2d 471. 
Certiorari was denied, 397 U, S. 1039, 
Exhibit G-7 is admitted entirely into evi- 
dence, 

MR. MOOT: Objection, Your Honor. 

(Government's Exhibit 7 marked 
in evidence, ) 

MICHAEL A, PASQUARELLA, 
called as a witness by the Government, being previously duly , 
sworn, testified further as follows: 
DIRECT EXAMINATION CONTINUED 
BY MR. WELCH: 
Q Mr. Pasquarella, you are a Special Agent with the Internal 


| 
Revenue Service, Intelligence Division, is that correct? | 


{ 

Yes, sir. | 
| 

| 

! 
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And you testified yesterday that you were an Internal 
Revenue Service Intelligence Agent in January, 1970, is 
that correct? 

Yes, sir. 

And have been since then? 

Yes, sir. 


We ha t off yesterd»y with your testimony concerning 


a meeting of February 20th, 1970. On that date, did you 


have occasion to meet with Mr. Joseph Vispi? 

Yes, I did. 

Where did that meeting take place? 

At the office of Internal Revenue Service, Intelligence 
Division, in Buffalo, New York, 

who else was present? 

Revenue Agent Dominick Pardi. 

And was Mr. Vispi 1 custody on that day? 

No, he was not, 

MR. MOOT: Your Honor, I'm going 
to object to conclusory words of that 
nature and ask, if I may, preliminary 
questions as to how and why Mr. Vispi ap- 
peared at this tine, and as I have argued 


to the Court before, that I believe on the 
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rently compulsive tests set forth in 


the authority which we cited to the Court, 


Judge Lombard's decision. 


THE COURT: As I understand, the 


man is in custody when he is arrested, when 


he can't go any place. 


MR, MOOT: I can't object to that, 


but it is my understanding that in this 


| 
case the defendant was requested to appear,, 
| 


did appear, and was examined in the Revenue 


Agent's office, or the office of the crimi- 


nal agent, which is a very different factual 

3 situation than Caiello, where the interroga- 
tion, which was complained of, was in the 

. defendant's grocery store. I think that 


| 
| 
| 
| 
{ 


an there were conditions of an inherently com-! 


aw 
~ 


pulsive nature, ind I want an Opportunity 
& to show it at this time. 
MR. WELCH: May I be heard? 


THE CUURT: I will let him have 


| 


the preliminary examination. Give him the 


benefit of the doubt. 


| 
| 
| 
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VOIR DIRE EXAMINATION 


BY MR. MOOT: 


Q 


We are referring, Mr. Pasquarella, to a meeting of Febru- 

ary 20th, 1970, are we? 

Yes, sir. 

And we read from the first part of the memorandum of 

that meeting yesterday, which reads, "I asked Mr. Vispi 

to elaborate on his reasons he had given to Special 

Agent Francis for not filing his 1967 and '68 returns." 
Do you recall that portion of the memorandum? 

Yes, I do. 

And this meeting was in the Intelligence Division Office 

in Buffalo, New York? 

Yes, sir. 

And that is the office of the criminal investigat. ve 

branch of the Internal Revenue Service is it not? 

Yes, #4. 


And tnis meeting was called at your reques 7? Le not? 


So you directed Mr. Vispi, the taxpayer, to appear at 
that time, did you not? 
When I first met Mr. Vispi, it was on February isth of 


1970. He appeared at my office to secure a file that he 
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had previously given to Special Agent Francis, At that 


time we had scheduled au appointment for February 20th 


of 1970, 
You scheduled it, didn't you? 
Yes, sir. 
In fact, that meeting ran all day long, according to the 
memorandum, from 9:45 to 11:30 and then again from 1:30 
to 3:40, am I right? 
On February 20th? 
MR. MOOT: Yes, and let me have 
this marked for identification, please, 
(Defendant's Exhibit 11 marked 
for identification.) 
Do you recognize D-11 as the memorandum dealing with the 
meeting we are talking about? 
Yes, sir. 
And are the times given there correctly? It's an all-day 
conference, several hours in the morning and then again 
in the afternoon, right? 
It started at 9:45, went to 11:30, and then we adjourned 
and started at 1:30 and continued until 3:40. 
And everything that takes place from there, the only 
thing that is left is the page and a half of typewritten 


memorandum, is that correct, signed by you and Mr. Pardi? 


| 


196 152 


Michael A. Pasquarella for Government, Voir Dire. 


That is my memorandum, yes, sir. 


destroyed, any other notes in connection with that meetin 
has been destroyed? 


Yes, sir, 


That is all that is left? Everything else hus been : 


At the time that you scheduled this meeting and asked 
the taxpayer, Mr. Vispi, to appear, there is no question 
he was the target of a criminal investigation for wilful 
failure to file the return, is there? 


No. 


a ee 


You knew that to be so, that he was a target for such 
criminal charges at the time, did you not? 

You say “target."" He was the subject of the investiga- 
tion, yes, sir. 


And the very purpose of the meeting, I have read, was to 


inquire into reasons for not filing, and that is the | 
very gist of offense, wilfullness, isn't it? And 
that is what i wanted him in there for, to explore 

the question of wilfullness, is that not so? 

Yea, siz. 

So, in substance, what you were asking the target of 

the investigation to do was to come into the office of 


the criminal investigator and answer questions with re- 
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spect to the very gist of the offense, whether it was 
wilfull or not, is that not so? 
Yes, G&r; 
And at that time you gave no warning whatsoever. You 
simply relied on the memorandum, G-7, and what was given 
earlier, is that correct? 


Yes, sir. 


| 
At the time when Mr. Vispi came, in addition to the staid 


of having filed his 1967 and ‘68 returns late, and I 
think they were filed, the records show, on January 21, 
1970, and that you had them in your possession, and in 
addition to that matter, you had the matter that he was 
delinquent in the payment of those returns at the time 
you requested him to come, was he not? 

Yes, sir, 

And he also had had an exhaustive investigation of his 
'65 and '66 returns with respect to the amount of tax 
due on that, is that not right? 

Yes; sir. 

Tell me, Mr. Pasquarella, was the office of the criminal 
branch of the Internal Revenue Service in Buffalo on the 
second floor of the building, was it not? 


At that time, yes. 
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And did you have to be passed through for security to get 
up there? . 
No, sir, 
You couldn't just walk in on your own as a taxpayer or 
citizen, could you? 


Yes, you could, 


tive branch of the Internal Revenue Service on your own, 


anybody off the street? 


There were no guards there, or there wasn't any special 


| 
You could just walk in say part of the criminal wnt 


doors, We were cn the second floor with a Sign marked 
“Intelligence Division." 

But you had to identify yourself and get permission to 
enter, didn’t you? 

No, you didn't. 

You mean to say a citizen could walk off the street and 
walk into the criminal investigative office of the Internal 
Revenue Service, and nobody would say, “Who are you?" 
Or, "What are you doing here?" Is that your testimony? 
The first person you would see when you walked in the 
door is one of the secretaries, 

And you would have to say who you were or why you were 


there, or you wouldn't get past her, would you? 
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At the time, yes, you would. 


That's right, and when you came into the office, this 


meeting shows that Mr. Vispi was alone. He didn't come 
in with an accountant or 4 lawyer, did he? 

No, he did not. 

Mr. Pardi was there, and Mr. Pardi was the man who had 
been over his records with a fine-tooth comb as to how 
much more tax he owed for '65 and '66, am I correct? 
Yes, sir, 

That matter was open at the time, was it not? It had 
been paid, had it? 

I don't know if the tax for '65 and '66 had been paid 
that time. 

And the entire matter of '67 and ‘68, he was a target 

a criminal investigation with respect to that at that 
was he not? 

Yes, sir, he was, 

And none of that tax had been paid, had it? 

No, it had not. 

Isn't it fair to say under these circumstances that a 
taxpayer who is advised to attend such a meeting is under 
some compulsion to attend? 


No. 
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And having attended, don't you think he is uade 
compulsion to stay through the meeting? 
MR. WELCH: Objection, Your Honor. 


These are conclusions -- 


THE COURT: I will sustain the ob-| 


jection, No matter what he would answer 
about it, that wouldn't have any effect 
upon me, because that would be a stinslbcetiod 
That would be his interpretation. 
MR. WELCH: Thank yvu, Your Honor. 
MR, MOOT: Your Honor, I will ap- | 
proach it in a different manner. 

VOIR DIRE EXAMINATION CONTINUED 

BY MR. MOOT: 

Q At any time on February 20th, did you advise Mr. Vispi 
that he was free to get up and leave? Did you tell him 
that? 

Mr. Vispi told me that -- 

I'm not asking you what he said. That is what I'm object- 
ing to. I'm asking you what you told him. Did you at 
any time tell him he was free to get. up and go? 


No, I did not say that. 


THE COURT: Did he ask you? 
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Mr. Vispi told me that he might have to leave without 
giving me any notice, because he had a problem, and in 
fact, he asked me where the men's room was, and I pointed 
it out to him. He said that he might have co leave with- 
out asking, to just get up and leave. I said, "If you 
have to do that, just get up and leave," 

Well, not to leave the meeting, but this is because the 
poor man was suffering from an acute prostrate problen, 
and he might have to get up in the middle of the meeting 
to go to the men's room, is that so? 

Yes, sir, that is exactly what he told me, 

So in addition to the other matters that I mentioned, 

you were aware that he had this problem at the time? 

Yes, I was, 


MR. MOOT: Your Honor, based upon 


these preliminary questions, I believe that 


this fairly meets the case-by-case test 
of United States against Fox set forth by 
Judge Lombard. 

THE COURT: I have already ruled 
on this question. 

MR, MOOT: And I am renewing my 


motion as before, Your Honor. I think 
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there is no question in this case th2a you 


consider the man's health, the chaos of 
his financial affairs, and wis delinquency 
with respect to four tax years as to pay- 
ment, that he didn't really have a fiee 
choice whether he was going to appear or 
not, 

THE COURT: I have already ruled 
on the question, and I'm not going to re- 
open it. 

MR, MOOT: I understand, but the 
record before was without -- 

THE COURT: I deny the motion. I 
can't make that any more clear. 

MR, MOOT: Exception, Your Honor, 

DIRECT EXAMINATION CONTINUED 

BY MR. WELCH: 

Q Now if you turn your attention to that meeting of 
February 20th, 1970, at the Internal Revenue Service, 
Intelligence Division Office, did you have occasion to 
ask Mr. Vispi as to his reasons for not filing his 1967 
and '68 income tax returns? 


Yes, I did. 
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What did he say? 
Mr. Vispi told me that he had no valid reason for not 
filing his 1967 and 1968 returns. He also told me that 


he was aware that he was required to file a return. He 


further told me that his accountant, Mr. Joseph Capollo, 


told him to file his returns, even if he didn't have the 
money to pay the tax that was due and owing, and he also 
said that as an attorney he was cognizant of the require- 
ment to file the return. 

THE COURT: He said what? 

He said as an attorney he was cognizant of the require- 
ment to file a tax return. 

THE COURT: I'm talking about the 
advice of his accountant. You Say his 
accountant told him he had a right to file 
without the payment of the tax? 

No. He told me that his accountant told him that even 
if he did not have the money to pay the tax due and 
owing, to file the return anyway. 

THE COURT: The law requires that 
you file the return and pay the tax, too, 


doesn't it? 


law requires you to pay the tax, but you can file 
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the return witnout remittance and you would sub cquently 
be billed. 

THE COURT: You mean you have a 
right u the law to file the return 
without payment of the tax? 

I don't know if there is a specific statute saying you 
can do that, but I know you can file the return without 
making payment. Of course, you would be subsequently 
billed. 


THE COURT: Of course, and I under- 


Stand that you n't get out of the payment 


of the tax by merely filing the return. 


THE COURT: But would you say as 
an agent that a taxpayer has a right to 
file a return without the payment of the 
tax? 

What I am saying is an individual can file a tax return 
without -- 

THE COURT: Of course, he can 
file it. He can stick it under the door, 
can't he? 


es can, 
Yes, he can 
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THE COURT: Nobody knows that the 


tax was included or not? 


In that sense, he could file the tax. that I'm saying, 


an individual could come in with the tax returns to the 


Internal Revenue Service and file that tax return. In 
other words, it would be accepted by the Internal Revenue | 
Service, even if he doesn't pay the tax that is due and 
owing at the time he is filing the return. The Internal 
Revenue Service will accept the tax return, 

THE COURT: All right. 
In this discussion that you had, he had no valid reason 
for failing to file the returns? Did he suggest any 
mitigating factors as to why he didn't file the returns? 
Yes, he did, He told me he had physical problems, which 
included a prostrate problem and an ulcer problem, and 
he also said he hac some financial problems. 

THE COURT: What do you mean “finan- 


7 


cial problems"? You mean he didn't have 


money to pay the tax? 
Yes. That is what he said, that he had financial prob- 
lems, that he had borrowed money during the years. 

THE COURT: He might have had a 


lot of financial problems that had nothing 
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to do with payment of the tax. Did he tell 


you he didn't have money to pay the tax? 
No. He did not specifically say he did not have money. 
He just made the general term that he had financial 
problems, Your Honor. 
To your knowledge did he have the funds in which to pay 
the t1xes? 
Yes, he did. 
How do you know? 
During the investigation we had secured copies of Vispi's 
savings accouat at the Buffalo Savings Bank and Erie 
County Savings Bank. 
Without testifying as to what was in those, did you dis- 
cuss them with Mr. Vispi? 
Yes, I did. 
What did he tell you? 
I asked Mr. Vispi the purpose of two large withdrawals 
from his savings account, There was one withdrawsai for 
approximately $4,500 February, 1969, and ancther with- 
drawal for approximately $3,700 in April of 1970. Mr. 
Vispi said that the withdrawal for $4,500 was used to 


make a $5,000 donation to the Republican Party, because 


he was ordered to do so by Alphonso Bellanca , Erie County 
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Republican Chairman. 

MR, MOOT: Your Honor, I'm siibiees| 
ing to this. First ofall, I think it is 
prejudicial, and secondly, I don't think 
it is relevant, and I don't see how this 
agent can possibly, based on what he said, 
say whether the man had money or not. 
Apparently, his testimony indicated that he. 
had other obligations that he was compelled) 


to make, and he didn't have the money. 


THE COURT: Th’s isn't as to the 


truth of the allegation. It relates to the 


reason that he gave him for not paying the 
tax. 

MR. MOOT: I understood the inquiry 
was in support of the Agent's conclusion 
that he knew that he had financial ability 
to pay. 

THE COURT: The objection is over- 
ruled. He would have financial ability, : 
if he didn't draw the money out of the bank 
for some other reason. 


MR. MOOT: Unless we are going to 
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examine the entire financial picture of the 


Vispi family at this time, how can we re- 


solve this question without going into all 


the obligations, overdue accounts, and “npaid ; 
bills, of the entire family? 


THE COURT: We can do that if we 


MR. MOOT: I object, Your Honor. 
THE COURT: The objection is over- 
ruled. 
Had you finished explaining thac $5,000 transaction? I'm 
sorry, but I got distracted. 
He told me that -- 
THE COURT: He said he paid a 
political contribution on the part of the 
Republican Chairman. 
Yes. Mr. Vispi told me he was ordered by Mr. Bellanca 
te make this $5,000 contribution to the Republican Party. 
You discussed with him a $3,000 transaction also? 
Yes. 
Do you recall what he toid you? 
Yes. He told me the purpose of that withdrawal was to 


pay off an outstanding loan that he had. He did not tell 
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me what the loan was for, just that he had paid off aa 
outstanding loan. 

What was the date of that transaction? 

April, 1970. 

1970 or 1969? 

The first one was in February, ‘69, and the second one 
was in April of ‘69. 


If I might direct your attention to June 25th, 1970, on 


that date did you have occasion to meet with Mr. Vispi? 


Yes, I did. 
Aud where did that take place? 
At the office of the Intelligence Division, Internal 
Revenue Service, in Buffalo, New York. 
At any time during the conduct of your investigation, 
did you or any agents of the Internal Revenue Service 
arrest Mr. Vispi or place him in custody? 
No, I did not. 
So that on June 25th, '70, he was not in custody? 
No, he was not. 
MR. MOOT: Same objection, Your 
Hoier. I won't repeat my objections with 
respect to the matter of conditions which 


are inherently compulsive. I think we 
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covered that. 


THE COURT: I say again that to me; 


| 


"ia custody" means you are under arrest if | 


you can't go any place. You are restricted 


| 
as to your whereabouts. | 


MR. MOOT: Yes, I think Your Honor, 
without further argument, Your Honor enbiee) 
stands the position of the defendant is 
that the test is not whether they are under 
arrest but whether the inquiry is being dete 
under conditions which are inherently com- 
pulsive, which is the language sf the 
Miranda decision. I don't want to keep 
making the objection and slowing the trial, 
but -- 

MR. WELCH: For purposes of this, 
Your Honor, is it stipulated at no time was 
Mr. Vispi in custody? 

THE COURT: Don't ask him to stipur 
late it. 

MR. : I don't ask him to 


stipulate it. 


THE : He is arguing, in ef- 
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fect, he was in custody Taat- is exactly 
what he is arguing. 

At any time during the course of 

Mr. Vispi in custody? 

No, he was not. 

Directing your attention to June 25th, 1970 -- 

MR. MOOT: Your Honor, I just want 
to understand, because I don't want to keep 
interrupting every time that question is ! 
asked. I have made my position clear. I 
have made it once, and I want to have an 
objection on this matter without interrupting 
each time. 

THE COURT: I understand your 
position perfectly, and I think counsel for 
the Government understands it, too. 

MR. WELCH: I understand, Your 
Honor. He is reserving his objection for 


all of these interrogations or interviews. 


t 
June 25th, 1970, you had occasion to be with Mr. Vispi, 


is that correct? 
Yes, I did. 
Where was that? 


At the office of the Internal Revenue Service, Intelli- 
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gence Division, in Buffalo, New York. 
Wao was there? 
Mr. Vispi, myself and Mr. Pardi. 

THE COURT: Tnis is the sane 
meeting we have been talking about all 
along here? 

No, Your Honor, This is another meeting. 

The first meeting was in February, ‘70, and this meeting 
is in June of 1970? 

Yes. 

THE COURT: ‘The same personnel 

were there? 
Yes, Your Honor. 
On this occasion, June 25th, 1970, what, if anything, 
was said by Mr. Vispi in regard to his own private 
personal law practice as to what he did in that practice? 

THE COURT: First, what questions» 

were asked of him. 


Would you answer that question? 


Il asked Mr. Vispi if he prepared any tax returns for any ! 


of his clients. Mr. Vispi said that he prepared about 
six or eight tax returns each year, and he told me he 


prepared the returns, the '67 and '68 returns, of a Mr. 
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and Mrs, Joseph Enzina and a Mr. and Mrs, William “insella, 


and he also told me he charged a fee of ten to fifteen 
dollars for the prepara_ion of chose tiix returns. 

What, if any, questions were put to Mr. Vispi and what, 

if any, answers did he give you concerning specific items ' 
of income for the years '67 ani '68? 

I asked Mr. Vispi if he rece’ ved a $3,500 fee from a Mr. 
Robert Kisner, who is the executor for the Mallue Estate. 
Mr. Vispi said he did receive the fee in 1968 and he 
realized it was income to him then. I told Mr. Vispi that 
I could not find this fee recorded in the gross receipts 
record that he had given me. Mr. Vispi then said it might 
have been an oversight on his part, because he did not 
report the fee on his 1968 return. 

Did you have any discussion with him concerning his New 
York State returns? 

Yes, I did. I asked Mr. Vispi if he, in fact, did file 
his 19657 and 1968 New York State income tax returns, and 
he said he did not. 

Did you ask Mr, Vispi anything concerning the payment of 
the taxes for '67 and ‘68, or did he tell you anything 


in that regard? 


Mr. Vispi asked me whether he should file his 1967 and 
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ere oe 


1968 New York State returns now, OF wait until I completed 


the investigation of his ‘67 and '68 Federal income tax 


returns. I advised Mr. Vispi that he should do whatever 


| 
he thought was best. l 
Q Perhaps you didn't understand my question. My question 


was directed to the payment of the taxes due on his ‘67 


and '68 Federal returns? 
A Again, I told M. Vispi that I was not advising him one 


way or another. Again, I told him if he wanted to pay 


the taxes, it was strictly up to him. 


Didn't you tell him 


THE COURT: 


that the Government wouldn't accept his 


' 


return when there was @ criminal investigs~ 


tion pending? 


A That I would not accept them, Your Honor? 


THE COURT: Yes. 


No, I never said that. 


THE COURT: ‘That is a fact, though, 


THE COURT: You mean to say while 
a man is under investigation for criminal 


investigation of his evasion of his tax 
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that the Government will accept his money 


in payment of the tax? 


THE COURT: They will? 


THE COURT: I have been informed 
by them many, many times that they don't. 
Mr. Pasquarella, you say they will accept the payment of 
the tax. Does that give credit to the man's account, or 
does his tax liability get finally settled pending the 


disposition of the charges? 


No, it does not. The Internal Revenue Service will accept 


a payment, but that payment remains in a separate file, 
pending the outcome of the criminal proceedings. 
THE COURT: You mean they take his 
money and keep it? 
Yes, Your Honor, 
THE COURT: They won't credit him 
on the tax with it? 
Exactly right, Your Honor. 
THE COURT: Because very often I 
like to know before a criminal case is 


decided whether he has paid the civil tax, 
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a 


and I ask the Internal Revenue Service if 
he has paid his tax, and they tell me 


flatly they won't accept the payment of the: 


tax until the criminal liability is deter- 


mined. If I'm wrong about that, I certainly 


would like to find out. 
Is it a question they will accept the funds but won't 
settle the account as to exact dollar amount that he is 
liable to? 
That is correct, They will accept the funds. 
But, in effect, it is not credited as a payment to bis 
account while the criminal question is still outstanding? 
No, it is not. 
MR. WELCH: Does that answer Your 
Honor's question? 
THE COURT: No, it doesn't. 
To your knowledge, is there any requirement or regulation 
that indicates that an employee of the Internal Revenue 
Service may not accept a payment while criminal charges 
are pending? 
There is no regulation, to my knowledge. 
THE COURT: Is there a polic or 


maybe a regulation written out, or a poiicy 
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without being written out? 

As far as you know, tniere is no 
policy that the Internal Revenue Service 
will not accept payment of monies on a tax 
account when the taxpayer is under investi-: 
gation for criminal liability? 


Yes, Your Honor, there is no such policy, 


hc. Pasquarella, directing your attention to July 21st, 


1970, did you have occasion to meet with Mr. Vispi on 

that day? 

Yes, I did. 

Whe did that meeting take place? 

The office of the Internal Revenue Service, Intelligence 
Division, in Buffalo, New York. 

Who else was there, if anyone? 

Mr. Pardi. 

On that occasion what, if anything, was said by Mr. Vispi 
concerning his personal history or his personal backgrcund? 
Mr. Vispi told me his date of birth was September 13, 1920. 
He told me he married the former Theresa Grillo in 1946 

and that he had attended the University of Buffalo and he 
received his LL.B degree in 1949, 


What, if anything, was said about any fur! .er items of 
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income on the 1967 or '68 returns? 
This time I asked Mr. Vispi if he received a $7,090 fee 
from Anthony LaMestra, Executor for the O'Connor Estate. 


Mr. Vispi told me he did receive the fee in January of 


1968 and realized it was income to him then, but that he | 


did not report it on his 1968 income tax return because 
the estate had not been closed. He said the estate 
would be closed sometime in 1970 and that he was going 
to report it on his 1970 income tax return, 

Had you had occasion to examine his 1968 return that had 
been file? at that time? 

Yes, I did. 

And was that item of income reflected in the figures of 
that return? 

It was not included on that return. 

Directing your attention to August 28, 1970, did you have 
occasion to meet with Mr. Vispi on that day? 

Yes, I did, 

Where did that meeting take place? 

The office of the Internal Revenue Service, Intelligence 
Division, in Buffalo, New York, 

Who else was present that day? 


Mr. Pardi. 


Q 
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On that day what, if anything, further was suid as to the 
$7,000 item of income that had been discussed in the 
previous interview? 

THE COURT: What item? Name it by 
amount, 

Mr, Pasquarella, you just testified -- 

THE COURT: I know what he testi- 
fied to. 1 want you to point it out by 
name, 

What, if anything, further was said concerning the legal 
fee paid for the O'Connor estate? 

Mr. Vispi at the time showed me the check that he had re- 
ceived from Mr. LaMastra and the check was for $7,000. 
Was there any other discussion concerning any other items 
that had not been reported on the filed return? 

THE GUURT: I understood that the 
check was not paid. 

Yes, Your Honor, it was paid. The check was dated 


January 3lst of 1958. 


THE COURT: So the check was paid? 


The check was pi ‘d to Mr. Vispi. 
THE COURT: How did he happen to 


have the check, then, if it was paid? 
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He was handling the estate, the O'Connor estate. 
THE COURT: He was the executor? 
No. The executor was Mr, LaMastra. Mr. Vispi was 
handling the estate, the legal work regarding the estate, 
so he had the records of the estate. 

THE COURT: You said he had the 
check? 

Yes, Your Honor, I did say that. 

He had possession of the estate file, is that correct? 
Yes, he did. 

And he was bringing the check in to corroborate what he 
had told you the interview before? 

Yes. 

That he had, in fact, received the $7,000? 

Yes. 

THE COURT: You mean the check 
had just been issued a couple of days before 
that? 

No, Your Honor, The check was issued in January, 1968. 

THE COURT: To Vispi? 

Yes, Your Honor, 
THE COURT: And he still has the 


check a couple of months later? 
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This would be a couple of years later. We spoke about 


this receipt of $7,000 in our interview of July of 1970. 

THE COURT: All right. 

Was there any further déecussion concerning any oth : 
items -- 

THE COURT: He happened to have 
the check, then, because he «ad charge of 
the file? 

Yes, Your Honor. 
Was there any further discussion concerning any other 
items of income -- 
¥ THE COURT: Did you say he was the 
executor? 
No. He was not the executor. 
THE COURT: What was he? 
He was the attorney who vas handling the estate. 

THE COURT: He was the attorney 

for the executor? 
Yes, Your Honor. 
Mr. Pasquarella, was there any further discussion con- 
cerning any other items of income for either his ‘67 or 


'68 returns? 


Yes. Mr. Vispi told me he had realized “iat he forgot 
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to report another fee on his 1967 return. He tol ve 


that in November of 1967, that he and another attorney 


by the name of William Brennan were co-counsel in a 
condemnation proceeding and that they received a $3,000 
fee and split it $1,500 each. 

Is this something that he told you in response to a 
question, or something he volunteered? 

Something he volunteered to me, 

What, if anything, was said concerning filing amended 
returns for the years ‘67 and '68? 

Mr. Vispi told me at that time that he was thinking about 
filing amended returns to report the fees that he had not 
reported on his original 1967 and 1968 returns, 

To your knowledge, did Mr. Vispi file amended returns 

for the years 1967 and 1963? 

Yes, he did. 

How do you know? 

He filed them with me, He hand-delivered the amended 
returns to me on November 4th of 1970. 

Have you had an oppor:unity to examine those returns? 
Yes, I have. 

Did Mr. Vispi credit those fees that were discovered 


during the course of the investigation to the correct 


~<A 
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tax years? 

No, he did not. 
But the fees are, in fact, reported or caken into consid- , 
eration on the tax returns but for the wrong years, is 
that correct? 

Yes. He reported the $7,000 fee that he received in 1968 
on his amended 1967 return, and the $5,000 in fees he 
received in 196/ he reported in his ‘68 amended return. 

I would like to direct your attention to November 17, 
1970. Did you have oceasion to meet with Mr. Vispi on 
that day? 

Yes, I did. 

And where did that meeting take place? 

It was also at the office of the Internal ..evenue Service 
in the Intelligence Division in Buffalo, New York. 

Who else was present? 

At that time Mr. Vispi was present, and Mr. Fine was 
present. 

Woo is Mr. Fine? 

Mr, Fine was Mr. Vispi's attorney at that time. 

Was anyone else present? 


Mr. Pardi and Mr. Robert Ludwig. 


And who is Mr. Robert Ludwig? 
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He is my Group Manager. 
He is an Internal Revenue Service empivy2e, is that correct 
Yes, he is. 
Now on that occasion what, if anything, was said concern- 
ing Mr. Vispi's applications for extensions of time to 
file the 1967 and 1968 returns? 
Mr. Vispi said that he believed he had requested e.tensions 
to file both his ‘67 and '68 returns; however, he said 
that he had searched through his records, but he could 
not find any proof of these requests for extensions. But 


he also said that he knew the extensions for requests were 


not granted, 
He said he knew they were not granted? 
Yes. 
MR. WELCH: Would you 


for identification? 


(Government's Exhibit 9 marked for ,; 


identification.) 
Mr. Pasquarella, on November 30th, 1970, did 
eccasion to meet with Mr, Vispi on that day? 
ae ae» 
Where did that take place? 


The office of the Internal Revenue Service, Intelligence 
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Division, in Buffalo, New York. 
MR. MOOT: ‘shat dite? 
November 30th. 
Would you describe to the Court what took place that day? 
MR, MOOT: Objection. 
THE COURT: Who was there? 
Just Mr. Vispi. 
Would you describe to the Court what took place then? 
MR. MOOT: Objection, Your Honor, 
In response to the pretrial motion made 
shortly after the arraignment, the Govern- 
ment has furnished me with a memorandum of 
these various meetings, but they have not 
furnished me, according to my records, any 
memorandum of the meeting of November 30th, 
1970, nor have I had an opportunity to 
examine such memorandum as I have on the 
others prior to the trial. I dor't think 
that there has been a compliance with the 
pretrial discovery order, if they intend 
to go into a meeting now for the first time. 
Q Mr. Pasquarella, was there a memorandum of an interview 


that day? 
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A No, there was not. 


Q Was there an interview that day? 


A No, there war not. 


WELCH: May I proceed, Your 


COURT: Well, you just asked 
him if there was an interview, and he said 
there was. 

MR. WELCH: I thought I asked him 
if he met with Mr. Vispi that day and what 
took place. 

THE COURT: Then to finalize it, 
there was no interview that day. 

But you did see Mr. Vispi that day? 

Yes, I did, 

And there was no memorandum of any interview that day? 
No, there was not. 

Would you tell the Court what took place that day? 

Mr. Vispi appeared at my office and hand-delivered to me 
requests for extensions for the 1966 and 1967 tax years. 
He left these, and I made photocopies of what he had 
given me, and returned his originals back to him, and 


he left the office immediately. There was no interview 
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conducted, 

I'm handing you what has been marked for identification 
as G-9. Does that appear to be the material that Mr. 
Vispi handed to you that day? 

Tes, 28-8, 

Or a photocopy of it? 

It is a photocopy of it. 

Who prepared that photocopy? 

I did. 

And then what did you do with the original documents? 
I returned them to Mr. Vispi. 

MR. WELCH: Your Honor, I offer 
G-9 into evidence. 

MR. MOOT: I would like to have 
the witness’ prior answer read in which he 
described what it was Mr. Vispi handed to 
hir 


(The following answer read: "Mr. 


Vispi appeared at my office and hand-deliv- | 


ered to me requests for extensions for the , 
' 


1966 and 1967 tzx years. He left these, 


and I made photocopies of what he had given 


' 
me, and returned his originals back to hin, 
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and he left the office immediately. There 
was no interview conducted."’) 


MR, MOOT: Clearly, this doesn't 


refer to those two. It does appear to be 


in Mr. Vispi's handwriting. 

(Pause in the proceedings.) 

MR. MOOT: I won't object to the 
Exhibit, but I will reserve the right to 
examine on it later. 

THE COURT: All right. It is re- 
ceived in evidence. 

(Government's Exhibit 9 marked in 
evidence.) 

Q Mr. Pasquarella, the first page -- 

MR. MOOT: Excuse me, Your Honor, 
but to save time on my cross examination, 
could I ask the Court Reporter to mark the 
prior answer he just read so he could have 
it again. 

(The following answer was marked 
by the Court Reporter: "Mr. Vispi appeared 
at my office and hand-delivered to me re- 


quests for extensions for the 1966 and 1967 
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tax years. He left these, and I made photo-~ 


copies of what he had given me, and returned 
| 


his originals back to him, and he left the | 
office immediately. There ws no interview 
conducted."') 

Mr. Pasquarella, G-9 in evidence has on the top of it 

what appears to be a memo letter, message reply, signed 

by Joseph Vispi. Where did you first see that memo 

letter? 

When Mr. Vispi brought it to my office. 

When he brought the memo letter, or when ..e brought the 

applications for extension? 


This was attached to the applications for extension. 


So that this is his cover letter for what he was giving 


in the last line of that, he talks about applications 


extensions for the years 1967 and 1968, is that correct? 
' 


Yes, it does. ; 
But the actual applications that he gave you were for 
what years? 

For the years 1966 and 1967. 


And did he give you any other correspondence on that day? 
| 
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No, he did not. 
Q Well, they are not just limited for applications for ¢x- 


tension on this Exhibit, are they? 


There are also letters from the Internal Revenue 


No. 
Service to Mr. Joseph Vispi. 


MR. WELCH: May I read this to 
Your Honor, or hand it to the Court? 
THE COURT: It is in evidence? 
G MR. WELCH: Yes. Would you like 
to consider it later? It just might clarify 
what it is. 

THE COURT: Read it. 

MR. WELCH: It is on a form memo 
letter with the heading of “Joseph C. Vispi, 
Attorney at Law," with an address and 
telephone number. It is in handwriting, 


pen and ink handwriting. It is to Mr. 


M’ hael A. Pasquarella, Internal Revenue 


Service, P. 0. Box 268, Niagara Square 


Station, Buffalo, New York, 14201 and 


the date 11-30-70, and reads as follows: 


"Dear Mr. Pasquarella: I enclose 


herewith copy of applications for extension 
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of time to file for years 1967 and 1968 
period." 

It is signed by Joseph C. Vispi. 

The next item is an April 26, 1967, 
letter, or a copy of that letter, directed 
to Mr. Joseph and Theresa Vispi, which says: 
"Your request for an extension of time to 
file your Federal Income Tax Return cannot 
be granted without ali the information re- 
quired on the attached forms. 

"Please complete all questions on 
the enclosed forms and return two copies 
with your original request for consideration, 

"Important: Your request will not 
be considered unless it is received in this 
office on or before the due date of the 
return, or within ten days from the date of 
this letter, if the end of such ten-day 
period is later than the regular due date.” 

The next item is an application 
for extension of time to file signed by 
Joseph C, Vispi and Theresa PF. Vispi with 


a date next to the signature of April 14th, 


232 
Michael A. Pasquarella for Government, Direct. 
1967, concerning the tay year 1956, 

The next item i: an April 23rd, 
1968, letter on Internal Revenue Service 
District Director letterhead directed to 
Mr. and Mrs. Vispi, which states: 

"Your request for an extension of 
time to file the Federal Income Tax Return 
cannot be granted without all the informa- 
tion required on the attached forms." 

The rest of the letter is, in sub- 
stance, the same as the early one, except , 
on the bottom is noted: "Complete Items 
Nos. 3 and 4," 

The attached application thereto 
is an application for extension of time to 
file, which is signed by Joseph C, Vispi 
and Theresa M. Vispi on April 10, 1968, 
for the tax year 1967. 

It says: “State in detail the 


reason the extension is needed." 


And typed in is "Due to the heavy 


workload, my accountant, Joseph R. Capollo, 


will be unable to complete my return by 
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April 15, 1968." 

The questions that the letter from 
the Internal Revenue Service sending it back 
to Mr. Vispi, the questions that they want 
him to answer that are left blank are as 
follows: 

"Question No. 3. Did you file an 
individual income tax return on time (in- 
cluding any authorized extension) for each 
of the three years immediately preceding 
the year for which this extension is re- 
quested?" 


And there is a box for "Yes," and 


" " 


a box for "No," which have no marks therein, 
“Question No. 4, “Were you re- 
quired to file a Declaration of Estimated 
Tax for the year for which this extension 
is requested?" 
And the blocks "Yes" or "No" are 
not filled out there, either. 
DIRECT EXAMINATION CO\;TINUED 
BY MR, WELCH: 


Q Throughout the course of this investigation, Mr. ‘asquarella, 
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you have testified that you have seen various items of 
4 records from Mr. Vispi, is that correct? 

A Yes. 

@ Where did you get those records? 

A From Mr. Vispi. 

Q And from his own records, were you able to calculate his 
taxable income for 1967 and 1968? 

A Yes, we were, 

MR. WELCH: I have no further 
questions. Thank you, Your Honor. 

CROSS EXAMINATION 

BY MR. MOOT: 

Q Referring now to Government's Exhibit G-S .or identifica- 
tion, I don't believe you were asked, but isn't it a fact 
that it shows that with respec. to the application for an 
extension of time for the calendar year 1966 that that 
shows it was signed by Mr. and Mrs. Vispi April 14th, 1967, 
which would be the day before the required ‘me for filing 


the return, would it not? 


Yes. 


Is it not a fact, although you were not asked this on 


direct examination, that the same application for extension 


to file for the year 1966 shows that it was, in fact, re- 
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ceived by the Internal Revenue Service? on April 18th, 


1967? 
May I see the Exhibit? 

Mi§.. MOOT: Certainly. 

{Exhibit handed to the witness.) 
Doesn't that show a receipt stamp? 
Yes, it does. 
Then insofar as this Exhibit is concerned, zlthough the 
Government neglected to ask this on your direct examina- 
tion, it shows, does it not, that prior to the iast day 
to file for 1966, the Government had, in fact, received 
an application for an extension of time to file for that 
year? 
That's correct. 
Then with respect to the application for the other year, 
1967, and again, you were not asked this on direct exami- 
nation, but does not this Exhibit show that this was 
signed April 10, 1968, five days before the return would 


‘be due for the year 1957? 


mot this Exhibit, Like the other one, show that, 
in fact, the application for an extension of time was 


received April 16, 1968? Do you wish to look at it? 
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Yes, just to make sure on the date. 

(Pause in the proceedings.) 

THE WITNESS: April 16th it was 
received, yes. 

Then it boils down to this, doesn't it, Mr. Pasquarella, 
that Mr. Vispi brought you these records which he had 7 
found to show that he had, in fact, filed the applications 
for an extension of time prior to the due date of the 
returns, is that not so? 

Prior to the due date of the 1966 and 1967 returns, yes. 
So that is what G-9 really shows, doesn't it? 

THE COURT: You spoke of one y°1r 
due date in 1967, and you spoke of the filing 
date on April 18th. 

MR. MOOT: That is the date it was 
stamped "'Received,'’ Your Honor. 

THE COURT: What? 

MR. MOOT: That is the date it was. 
stamped "Received" April 18, 1967, for the ! 
request for the year 1966. : 


THE COURT: That wouldn't have been 


timely for that year? 


MR. MOOT: Yes, Your Honor, but the 
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witness has said that the application carries 


a date of April 14th. The prior testimony ! 
of the Agent Pelland indicates that the 
requirement is that it must be mailed by 
the 15th, and a certain amount of time is 
necessary to open the mail and to stamp it 
as "Received."" So the matter was stamped 
by the Internal Revenue Service administra- 
tively April 18th. It was dated by the 
taxpayer April 14th. The legal requirement 
is to have it postmarked on the 15th, and 
of course, we do not know whether it had 
that postmark or not. But it is very close 
to it for the purposes of a criminal case, 
Your Honor. 

THE COURT: very close to it? That 
is the 14th, and the 18th is on 4 Saturday, 
which is several days later. 

MR. MOOT: Yes, but the 18th is 
the day some clerk in the Internal Revenue — 
Service got the mail opened and stamped it. 
The requirement of the taxpayer is to have 


it posted the 15th and -- 
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THE COURT: There is no evidence 
of when he had it posted. 

MR. MOOT: No. “We only have two 
dates, the date the taxpayer put on it when 
he signed, and the date the clerk stamped 
it when the letter was opened. That is all, 
Your Honor. And the statutory date exists 
in between the two. 

THE COURT: As a matter of fact, 
it is two days before the stamping on the 
18th? 

MR. MOOT: Correct. 

Now with respect to the year 1967, 
Your Honor, the Exhibit shows that it was 
dated by the taxpayer beside his signature 
April 10, 1°08. It shows that it was 
stamped by the Clerk of the Internal Revenue 
Service April 16, 1968, which would have 
been within twenty-four hours of the post- 
marked date it would have to carry to be 
within the time required. 

CROSS EXAMINATION CONTINUED 
BY MR. MOOT: 


Q So much, Mr. Pasquarella, for this Exhibit G-9, except 
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what did you do with this after he had brought it to you , 


a 


with his handwritten memorandum? Did you refuse to 


I accepted it. Those are photocopies of what he gave me. 


{ 

accept it, or did you accept this Exhibit? 
} 

| 

} 


Well, did you keep them, or did you return them to him 
later? 
I returned them to him the same day. I made photocopies 
of them on the day that he gave them to me. 
What did you tell him when you returned them to him? 
I didn't tell him anything. 
So you just made copies and gave them back to him? 
He came to my office to give we these records, and I 
accepted them from him. 
But did you teil him they were no good, that they wouldn't 
do him any good and gave it back to him that day? 
I didn't tell him they were no ¢ 0d. 
THE COURT: He proferred that as 

evidence. You took it as evidence. 

made no determination? 
No, I did not. 


And then you gave them back to him the same day? 


THE COURT: You had copies 
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Yes. I made copies of what he had given me. 


As a matter of fact, you did not give them back to him on 


the same day, did you? 
To my recollection, I gave them back to him on the same 
day. 
Let me test that recollection -- 
THE COURT: The 16th was Satur jay. 
THE WITNESS: We are not speaking 
of the 16th, Your Honor. 
MR. MOOT: He is speaking, Your 
Honor, .° Nove: 2r 30th, 1970. 
THE COURT: Not the date I first 
spoke of? 
MR. MOOT: No, 
THE COURT: All right. 
Are you sure about your recollection in that respect? 
To the best of my recollection, Mr. Vispi delivered those 


tu me, and I made photocopies of what he had given me, and 


} 
I gave his originals right back to him. 


As a matter of fact, you didn't do anything of the kind. 
You ¢ ‘ed them back to him at a later date in December, 


didn't you? 


I dc not recall mailing them back to him. 
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MR. MOOT: Would you mark this for 
identification? 
(Defendant's Exhibit 12 marked for 
identification.) 
Do you recognize your signature on D-12? 


Yes, I do. 


This is a carbon copy of the covering letter G-9, is it 


not? 
Yes, it is. 
And it shows, does it not, that you mailed these back to 
him the 3rd day of December, or gave them back on that 
day? 
I don't remember. It says that on 12-3-70 that I returned 
these documents to Mr. Vispi. 
MR. MOOT: I will offer it in 
evidence, 
MR. WELCH: I have no objection, 
Your Honor. 
THE COURT: It is received. 
(Defendant's Exhibit 12 marked in 
evidence.) 
MR. MOOT: To clarify it for the 


Court, G-12 has been identified as a carbon | 
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copy of G-9 in which Mr. Vispi nad written 


Mr. Pasquarella on the 30th of November, 


1970, attaching copies and delivering copies 
of the requests for an extension of time, 
which he had been able to find, which we 
have just referred to. On the right-side 
side, or the reply part oi that letter, is 
dated December 3, 1970, and is written over 
the signature of the witness Pasquarella, 
and reads: 

"Dear Mr. Vispi: 

"Returned herewith are the documents 
you submitted." 

So that after you had these docu- 
ments which Mr. Vispi had been able to find 
by November of 1970, you made copies, 
examined them, and then decided to return 
the originalsto him, is that correct? 

Yes, sir. 

Do you recall reading the investigative report of Mr. 
Francis that began the inquiry into Mr. Vispi's failure 
to file the '67 and '68 returns? 


What report are you referring to, sir? 
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The first one, G-7, which is in evidence here. 
You mean a memorandum? 
Yes. 
Yes, I read it. 
And tn addition to reading Mr. Francis' report, did you 
talk to Mr. Francis about this case? 
Yes. 
THE COURT: You are referring to 
some Exhibit? 
MR. MCOT: Yes, I am. It is G-7, 
Your Honor. This is the memorandum of 
January 12th, 1970, of a meeting between Mr. 
Vispi, Agent Francis and the Revenue Agent 
Pardi. 


THE COURT: I am interested in the 


MR. MOOT: G-7. 
Now you knew from that, did you not, chat Mr. Vispi had 


moved his law offices late in 1968 and that he had lost 


a portion «f his 1967 records? You knew that, didn't you? 


Yes. 
And you knew from talking to Mr. Vispi the problems attend- 


aat to moving and trying to move all of his records from 
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one office to another, did you not? 

Yes, I did. 

And you knew that the office that he moved to he Stayed 
there less than a year and then he moved to the Statler, 
a third location? You knew that, too, did you not? 

Yes, 

So that this man, between 1968 and 1970, when you visited 
him in the Statler, had left Mr. Magner and Mr. Garvey's 
partnership, moved temporarily to one office, lost his 
1967 records, and then had been required to move again 

to the Hotel Statler where you interviewed him in 1970. 
You knew that, did you not? 


I didn't interview Mr. Vispi at the Hotel Statler. I am 


not sure of the sequence of all the moves, either. I am 


aware of the fact that he moved from one office to another 


during the period that you mentioned. And when, I don't 
remember, 

And you are aware that he stated to Mr. Francis in the 
course of these moves he had lost a pari of his records? 
Yes, I'm aware of that. 

So it didn’t surprise you that it was not until November 
30th, 1970, long after, say, he had filed the '67 and 


"68 returns in January of 1970 that he discovered these 
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documents relating to the application for the extension 


of time to file? That didn't surprise you, did it? 
You used the word "surprise." If I can answer that, it 
didn't affect me one way or anotner. I wasn't surprised. 


You surely investigated several taxpavers' records before,’ 
have you not? 

Yes, I have, 

Wouldn't you ordinarily expect if the records were not in 
a confused and jumbled state that the request for an ex- 
tension of time for the year 1967 could be loca'ed with 
the income tax record for the same year? Wouldn't you 
expect that? ‘ 

Mr. Moot, I didn't follow your question. 

THE COURT: It makes no difference 
whether he was surprised or net. He says he 
wasn't surprised. 

Would it be evidence to yor, Mr. Pasquarella, that these 
requests for an extension of time could not be located by 
the taxpayer until 1967? 

MR. WELCH: Objection, Your Honor. 

THE COURT: I will sustain the 


objection. I only know what evidence there 


is in the case, 
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MR. MOOT: Well, Your Honor, the 
evidence in the case is before you, and I 
on't mean to argue it now. 
THE COURT: I can find out what 
the evidence in the case is without anybody 
telling me what the evidence is. But I can't 
tell what the evidence in the case is if 
somebody say Tnis is what he would have 
said." 
With respect to the amended returns and the dollar amount 
of the tax, Mr. Pasquarelle, I take it your investigation 
resulted in a decision to accept the amended returns, 
re-allocate the item to the proper year and no recommenda- 
tion for any criminal penalties with respect to the dollar 
amount or the failure to have these particular items 


reported the first time, is that so? There is no criminal 


prosecution for fraudulent evasion with respect to any of; 


these fees, is there? 
Evasion? No. 

Tne only thing we are concerned wich here is very eiante.' 
whether there was a wilfull or criminal intent not to 


file the '67 and '68 returns on time, is that not so? 


Yes, sir. 
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And your entire inquiry with respect to items which you 
discovered might have been missing from a given year or 
which Mr, Vispi, like the $1,500 brought to yourattention, 
on his own, was resolved in a civil matter, is that cor- 
rect? You considered those were civil matters, not 
criminal matters’ 

They were not resolved in a civil matter. Nothing civil 
has been resolved in this case, 

But they were not referred to for further criminal action, 
were they? 

They were added to the amc. of income that he reported 
on his original '67and '68 returns. They were not ignored, 
But no recommendation for criminal action with respect 

to the presence ur absence of these ><irticular items on 
the particular returns was made, was it? 

(No response.) 

You didn't recommend criminal prosecution because the 
O'Connor estate fee had been reported in one year and not 
in another year, did you? 

No, I didn't. 


And you made no recommendation for criminal prosecution 


with respect to the fact that Mr. Vispi was unable to 


locate in his 1967 records the $3,590 fee, did you? You 
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made no criminal recommendation with respect to that item, 
did you? 
No, I didn't. 

THE COURT: You made no recommenda- 
tion of any crimixal prosecution in any 
respect in this particular case? 

I didn't recommend any prosecution for evasion. I recom 
mended prosecution for the wilfull failure to file timely 
tax returns for 1967 and ‘68, 
But with respect to the other items you have been asked 
about, you ‘ere satisfied with the explanation that ulti- 
mately was produced by the taxpayer, and you made no 
recommendation for criminal action except as to late 
filing, am I right? 
That is right. 

THE COURT: We will take a short 


recess, 


(Recess from 11:25 A.M. to 11:50 A.M. 


CROSS EXAMINATION CONTINUED j 


‘ 


| 
BY MR. MOOT: 


Q Mr. Pasquaielle. in your direct testimony, I think re- 
ferring to the meeting of February 20th, 1970, with Mr. 


Vispi, you were asked about certain checks for thirty-five 
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hundred odd dollars and five thousand dollars, and you 


gave your opinion based upon that, that you felt °Mr. 
Vispi had the money at the time to pay .he tax. Do you 
recall giving us that testimony? 

tes, 1. do. 

It is a fact, is it not, at the very same meeting where 
these checks were discussed, Mr. Vispi told you that 

for whatever reason he had mismanaged and failed to sue 
an account for a client for $6,000, because he was too 
busy or whatever, and he had to pay the $6,000 himself 
because he failed to recover it within the time for the 
client, isn't that so? 

Yes, it is. 

So here was a lawyer who was so busy, his records were so 
confused, that he had failed to process for judgment the 
affair of a client, and he had to come up with the money 
himself, $6,000, and this was all told to you at the same 
meeting that you came to the conclusion tauat he had the 
money to pay the taxes, is that right? 

Yes, 

Didn't he also explain the condition of his finances to 
you at the very same meeting when you had come to the 


conclusion that he had enough money to pay the tax? 
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Didn't he tell you his employer, Judge Catalano, had 
given him the assignment of selling a piece of property 
on Lafayette Avenue? Did he tell you that? 


A Yes, he did, 


Q And the Judge kept bugging t.im to get the property sold? 


Did he tell you that? 


A Yes, he did. 

Q And in the year which you say, or at the time which you 
say you had come to the conclusion that this poor man had 
enough money to pay the tax, didn't he tell you that in 

= order to get the property sold and to satisf; his employer, 

: he bought it himself? Didn't he tell you that? 

A Yes, he did. 

° Q Didn't he tell you that in order to satisfy the purchase 
price that he had to take out a mortgage, or he had to 
borrow? That means he had to borrow $9,500 from the Bank 
of Buffalo? 

A Yes, he did tell me chat. | 

Q And in addition to a mortgage, he so had to get a second 
mortgage on his personal residence from a friend for | 
$7,500, is that right? 

A Yes, it is. 


Is it still your opinion that he had money to pay the 
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taxes when he had these financial problems at that time? 


. | 
Yes, it is. 
' 


With respect to your interview of June 25th, 1970, where ; 


you made -eference to the fact that a check for $3,500, 


dated March 24th, 1967, was discovered, which was not 
reported on one of the brttnanin returns when filed, do | 
you remember that part of your testimony? : 
Yes, I do. 

You recall, do you not, Mr. Pasquarella, that the year 
1967 was the year in which, as reported by Agent Francis, 
a portion of Mr. Vispi's records were lost or misplaced 
when he had to wove over Christmas and New Years to a 

new office, do you recall that? 

Yes, I do. 

And you told us at the same meeting of June 25th that 

you discursed the payment of the tax with the taxpayer, 
but I believe you neglected to tell us on your direct 
examinacion that you toid him you were not soliciting 
payment for any year? That is what you told him, didn't 
you? 

Yes. 

And this is consistent with the policy where criminal 
matters are going forward, that you don't ask for payment, 


' 
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isn't that so? 


That is correct. | 
So insofar as this taxpayer's failure to pay the tax for | 

the delinquent returns was concerned, you told him that | 

you weren't asking for money, didn't you? ! 

I told him I was not soli: cing payment for any year. 

You didn't tell us that in yor ©.icct examination, did 

you, when you were questioned on this? 

I don't recall whether I said that or not. 

With respect to the next meeting which you have given us 

a portion of what you discussed with Mr. Vispi, referring 

to the matter of the O'Connor estate, and there there was 

the matter of whether the $7,000 he received for legal 

sorvices as attorney for the executor should be reported a 
in 1968, which was your claim, or whether it should be 

reported in 1970, which was the way the taxpayer had 


elected to handle it, Jo you recall that? 


Yes, I do. 


And didn't Mr. Vispi say in support of his view that the 
matter should not be paid or declared until 1970, because: 
the estate was open until 1970? Is that the reason he 
gave you? 


Yes, it is the reason. 
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And I don't believe you told us about this when you 


described the matter the first time, but didn't he also 


say that as attorney for the executor, he had been de- 


linquent in filing the estate tax return on time? 
Yes, he did tell me that, | 
And didn't he tell you that he personally would have to 
pay the interest charges of $1,602 because the estate 
tax return had not been filed c. time? 
Yes, he did tell me that. 
Could there be any possible advantage or any criminal 
intent of anv kind in Mr. Vispi, as a lawyer, failing 
to file that estcte tex return on time? 
(No response.) 
Could ibere be sny evil purpose or bad motive for Mr. 
"ispi veing delinquent in that tax return for the estate 
in your mind? 
WELCH: I object, Your Honor. 
COURT: The objection is over- 
ruled. 
Are you speaking about the estate tax 
Yes. 
Repeat the question. 


Do you see in the fact that Mr. Vispi was delinquent 
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attorney for the executor in filing the estate tax return. 
for tie O'Connor estate, do you see in the fact that he 
was delinquent there evidence of a bad purpose on the 
part of Mr. Vispi? 

MR. WELCH: I object. It calls 

for a conclusion -- 

THE COURT: Objection is overruled, 
Do you see any such evidence of bad purpose there? 
I don't know the facts of that estate tax return. 
I'm just asking by reason . the fact that it is delin- 
quent. Do you see hat as eviden-e of « bad purpose? 
No. 
Do you see it as evidence of an evil mo=ive? 
No. 
So that in addition to being delinquent on his own per- 
sonal tax returns with respect to the time of filing 
for '67 and '68, you knew he was having the same problems; 
for at least this one cliert, did you not? | 
Yes. 


With respect to the $1,500 item, which you said on the 


meeting of August 28th, 1970, Mr. Vispi himself told you , 


about that, you didn't discover that missing $1,500, 


did you? 


21? 
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No, I did not. 
And, again, this missing item was a 1967 item which Agent 
Fracis reported was the year in which the records were ; 
moved to one office and another, and some lad been mis- | 


placed or lost, is that so? 


Yes. 

You told us about your last meeting or interview with a 
client on Novembe: '7th, 1970, but Mr. Pasquarella, you 
neglected to tell us that you also discussed at that 
meeting with the taxpayer why he was delinquent for these 
two years, 1967 and '68. You cid discuss that at the 
last meeting, did you not? 

Yes, we did, 

And in addition to the difficulty of moving his office 
and misplacing his '67 records, the taxpayer told you 

at that meeting that he was overworked taking care of 

his law practice and required long hours and working on 
Saturday and that that was one reason that he was late 
in filing these returns, did he not tell you that? 
Yes, he did. 

And you knew that to be a fact because of the matters we 


have just reviewed, the fact that he could not file the 


estate tax on time for a client? You knew that to be so, 
| 
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did you not? 

I knew what to be so? 

That he had not been able to file an important estate 
tax return on time as well as take care of his own 
affairs? 

Yes, I was aware of that. 

You knew that his affairs had become so far behind that 
he had let a $6,000 collection item go, and he had to 
pay for that out of his own pocket, you knew that as 
well, didn't you? 

I knew he had to pay the $6,000, yes, sir. 

So you knew this was an individual lawyer who, at least 
to your knowledge, two important matters had gotten 
terribly behind, requiring him to reach into his own 
pocket to make good for his own delay, is that right? 
Yes. 

Is it still your recommendation here that tue facts in- 


dicate a bad purpose or an evil motive in being late ! 


with his '67 return and '68 return? 


MR. WELCH: I have to strenuously ' 


object, Your Honor. He is calling for a 
conzlusion from this witness which Your 


Honor is going to decide at the conclusion 


‘ 


| 
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of the Government's case. 

Do you still find evidence of bad purpose or evil motive 

on the part of the taxpayer as in this condition, + ith 


all of his clients and these financial problems? 


THE COURT: Objection is y 
| 


Yes. 

MR. MOOT: I want to ask the 
witness, if _e will, to produce his activit 
sheet, one of the items subpoenaed today, 
and the Revenue Agent's manual. 

(Witness leaves stand.) 

MR. MOOT: Would you mark this for 
identification? 

(Defendant's Exhibit 13 marked 
for identification.) 

(Witness resumes stand.) 

MR. WELCH: If Your Honor please, 
may I be heard? The handbook from which 
Mr. Moot is going to cross examine the 
witness, may we have an order from the 
Court that that be returned to the agent, 


| 
and any relevant portions of this can be | 


substituted by photocopies? 
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THE COURT: I see no objection to 


MR. MOOT: None whatsoever, 
MR, WELCH: Thank you, Your Honor. 
CROSS EXAMINATION CONTINUED 


BY MR. MOOT: 


Q Mr. Pasquarella, is D-13 for identification a chronologi-| 


cal work brief, or your activity sheet, showing what 
you did on this case day by day? 
Yes; other than the first page, which was prepared by 
Special Agent Francis, the rest of it is my activity 
on this case. 
Is there some reason why a portion of the first page has 
been blocked out, not photocupied? 
If you look at the original, the first page only covered 
this amount. 
Is this photocopy a copy of entries made in your own 
handwriting? 
Yes, it is. 
On or about the date shown for each? 
Yes. 
eiR. MOOT: Your Honor, to save the’ 


Court's time, I would like to offer this 
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Exhibit into evidence at this time, and we | 
can use the luncheon break to compare the 
photocopy I have been given with the 
original, which Mr. We cu ‘as. 

Is there any o stion to the 
offer of the Exhibit? 

MR. WELCH: Your Honor, tne meant 
is hearsay, an’ | object on that ground. 


The witness is here to testify. 


duction? 
MR. WELCH: Yes, I object to the 
introduction. 


THE COURT: I overrule the objec- 


' 
! 
THE COURT: You object to the intrp- 
! 
! 
| 
| 


(Defendant's Exhibit 13 marked in 
evidence. ) 

MR. MOOT: I would like now, Your 
Honor, to offer Defendant's Exhibit 1 for 
identification in evidence, I have been 


provided with a bound volume of the 


Commissioner of Internal Revenue 1968 


Annual Report, which is published and sold 
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by the Superintendent of Documents, United 


States Government Printing vuffice in 


Washington, D. C. The only portion that 


I'm concerned with are Pages 26 through 31, 


THE COURT: That is understood, 


which were covered by D-1. | 
then, that from the whole Exhibit, which 
' 


was marked in evidence, only those portions! 
| 


that you have referred to are pertinent to 


the case. 


MR. MOOT: Corr?ct, Your Honor. 


(Defendant's Exhibit 1 marked in 


evidence, ) 


MR. MOOT: Would you mark this for 
identification? | 
(Defendant's Exhibit 14 marked oul 
identification, ) 
I'm showing you D-14 for identification, Mr. Pasquarella. 
Do you recognize this as Page 315.21 and 315.3? 
Yes, I do. 


And that is the front side and the reverse side of the 


pege I am showing you in the Special Agent's handbook, 


which you have produced, pursuant to my subpoena, is tha 


— er 
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correct? 


MR. MOOT: I will offer that in 


evidence, 


MR. WELCH: Ic’ ‘ect, Your Honor. 

THE COURT: Tuat is in evidence. 
The whole book is in evidence, but you 
pointed out those are the only two sheets 
you considered pertinent. | 
MR. MOOT: The Special Agent's 
handbook has been properly subpoenaed and 
produced, but it has not been offered. I 
am offering this page of this Exhibit in 
evidence, Your Honor, 


THE COURT: What is the Exhibit 


number you are offei ing? 


D-14, Your Honor. 
THE COURT: Now D-14 is two pages 
MR. ¥ OT: Right, Your Honor. 


THE COURT: All vigat. It is re- 


| 

| 
MR. MOOT: I am offering Exhibit : 

} 


ceived. Those are merely the two pages 


that you consider pertinent? 


| 
| 
| 
| 
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MR. MOOT: Correct, Your Honor. 
(Defendant's Exhibit 14 marked in 
evidence.) 
Mr. Pasquarella, when this case of Mr. Vispi was camel 
to you, the 1967 and 1968 returns had, in fact, already 
been filed, had they not? 
Yes. 
And the question which you undertook to investigate from 
a criminal point of view was whether t){s was a bad pur- 
pose or an evil motive in filing them late, is that cor- 
rect? 
Yes. 
And that was pursuant to the instructions which governed 
such an investigation in Exhibit D-14, is it not? 
May I see the Exhibit, >lease? 
(Defendant's Exhibit 14 handed to 
the witnes. , 


I am referring to the second page, 315.3. 


That the purpose of your i-vestigation was to determine 


whether there was a bad purpose or an evil motive in 


| 
| 
The question was what, sir? | 
| 


filing the return late, isn't that so? 


Yes. 
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It is also true, is it not, that there are hundreds of 
thousands of returns each year which are filed late, 
isn't that so? 


I do not know. 


MR. WELCH: I object, Your Honor. 
THE COURT: Yes, there are a 
great, great many, and we don't need to 
know the exact number, I'm sure. 


MR. MOOT: I have the exact number 


| 
| 


Your Honor, and I would like Co read it 
from the &xhibit in evidence, D-1. 
THE COURT: Show it to him, and he 
can probably tell you withuit any questions. 
I'm showing you D-1, This is the Exhibit taken from the | 
Commissioner of Internal Re venue Service’s Report for thel 
Year 1968, and that gives right here on Page 26, does it 
not, the figure of a number of delinquent returns which 


were filed for that year, ‘68, anc was 770,587, is that 


not so? 


Now, then. that total number of delinquent returns, of 
course, ¢o not result in criminal prosecution, do they? 


No. 


| 
| 
| 
| 
It is correct. | 
| 
| 
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Q To result in criminal prosecution, it is necessary to 


| 

| 
find the two items which you have tol¢ us you directed 
your inquiry to, bad purpose and evil motive, is that 


not so? 
A Yes. 
Q Isn't a fact that it shows on Page 1 of the same 


Exhibit that an analysis of criminal cases of all types 
is given in this table here, is that not so? 
A Yes, it is so. 
Q And that shows of all criminal cases of all types in the 
year 1968, there are 830 prosecutions? 
A That's correct. 
» Q That is about a tenth of one per cent of the number of | 
delinquent returns filed, isn't it? 
A (No response.) 
Q Whatever the percentage is, there were 760,000 delinquent 
returns in '68, and of the criminal fraud cases as well | 


as non-filing cases, the prosecutions came to 800 in one 


year, is that so? 


Yes, sir. 
So that in undertaking this assignment, you were fully 
aware of the importance of those two elements, bad pur- 


pose and evil motive, were you not? 
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as to the bad purpose or evil motive of the defendant, 
Mr. Vispi? 
I don't understand “he question, 


Did you make inquiry of any third party with respect to 


Of what witness, Mr. Pasquarella, did you ever inquire 
| 


whether the defendant evidenced a bad purpose or an evil : 
motive by filing the returns late? Did you make any suet 
inquiry of any kind? | 
THE COURT: He doesn't come to his 

conclusion by asking a person questions. 
He comes to his conclusion by his investi- 

gation, which embraces questions from a 


| 
! 
' 
| 
| 


great many witnesses. 


MR. MOOT: True, Your Honor, but -'- 


THE COURT: What you want him to | 
do is to get it down to one question that | 
he asked some particular witness. ‘ 

MR. MOOT: For example, Your seal 
I would like to ask him whether he ever in+ 
quired of the defendant's employer whether | 


there was any evidence in the relationship | 


between employer and employee, which ital 
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bear on the question of bad purpose of 
evil motive. I want to know if he made 
such inquiry. That is all, Your Honor. 
THE COURT: The employer might no 
recognize it as evidence, 
MR. MOOT: That is true. He migh 
not, but I want to know how he conducted 
the investigation. 
THE COURT: Ask him that, then. 
MR. MOOT: That is my question 
oxactly. 
THE COURT: That isn't your question 
exactly at all. | 
MR. MOOT: I will rephrase the 
question. | 
THE COURT: You are asking what he 
asked one particular witness. | 
Mr. Pasquarella, did you inquire of any witness the facts 
or circumstances of the defendant which, in your judgment, 
would bear on bad purpose or evil motive? Did you in- 
quire of those two items of the offense of any third- | 


party witness? 


A I contacted several third-party witnesses in this case, 


| 
| 
| 
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and after I made all these contacts and evaluated the 
evidence that I received from them, then I made the 
recommendation, 

I don't think that was my question. My question was, 


what witness, by name, did you inquire of to determine | 


whether there was evidence of bad purpose or evil motive? 


| 
THE COURT: Every one of your | 
! 


questions in your own investigation was | 
directed to that end inquiry, wasn't it? 
Yes, Your Honor, 
I'm showing you D-10, and this is a statement taken from | 
the witness Enzina. Did you take that? Is that your 
signature? 
Yes, it is. 
And did you make any inquiry of this witness, Mr. Enzina, 
as =o whether there was evidence of a bad purpose or evil 
motive on the part of the defendant, Mr. Vispi? 
I didn't ask specifically of Mr. Enzina regarding any 
bad »-urpose or evil motive. "7 rontacted Mr. Enzina be- 
cause Mr, Vispi told me he prepared his return, and I 
wanted to corroborate what Mr. Vispi told me. 


Isn't it a fact that Mr. Enziaa told you that in his 


judgment the defendant, Mr. Yispi, was an honest and 


268 
Michael A. Pasquarelle for Government, Cross. 
reliable person and had done his work for all of these 
years? 

THE COURT: Yes, but he didn't 
know what his answec was going to be when 
he asked him the question, 

I understand, but isn't it a fact he told you that? 

He told me he was a friend of Mr. Vispi's for several 
years, 

As far as he knew, he was an honest and truthful person? 
I don't know if he used those words, but he told me he | 
was a good friend of his and he was a nice guy. z dente:| 
know exactly what he told me. 

You didn't put that in the statement, did you? 
No. 


You weren't really concerned when you talked to Mr. 


| 


Enzina what Mr. Enzina thought about the criminal intent | 
of Mr. Vispi, were you? 
THE COURT: It didn’t make much | 
difference either. | 
MR. MOOT: May be, Your Honor. 
THE WITNESS: I was concerned with 
corroborating what Mr. Vispi had told me 


at a prior interview, 
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Were you concerned about the honesty with which this 
attorney had represented that client for twenty-five 
years? 
My only concern was to establish the fact that Mr. Vispi 
prepared his '67 and '68 returns. 
In fact, you didn't want to know that a client had been 
represented by this defendant for twenty-five years with | 
impeccable honesty, did vou? 
MR. WELCH: Your Honor, I object. | 
THE COURT: Well, that is what he |; 
found out, 
MR. MOOT: He didn't report it 
MR. WELCH: This is all argument, | 
Your Honor, for the Court. He is arguing | 
with the witness. I object to the question 


MR, MOOT: Your Honor, I think it 


highly relevant. If the central issue | 


are trying here is whether the eames 
Vispi, had a bad purpose or evil = 
I want to -- 


THE COURT: There is no question 


about that. That is elementary, ABC's. 
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MR. MOOT: Right. What I want 
to know is in interviewing witnesses, em 
ployers and others, whether any ttempt 
was made to find out whether there was 
evidence of such a bad purpose or evil 
motive on the part of the defendant. 

THE COURT: That is what he was 
attempting to find out in the examinativn 
of this particular witness, Enzina. He 
didn't know what his answers were going to| 
be when he asked the questions. | 

MR. MOOT: Yes, but the difficulty, 
Your Honor, is he didn't put it down what 
the witness said. All he put down is that 
he represented him for twenty-five years 


and filled out his returns. He made no 


| 
| 
| 


inquiiy whatsoever about bad purpose or 
evil motive, 

THE COURT: This is getting prett 
technical. He asks the question and he | 
gets a certain answer, } 

MR. WELCH: There is no question, 


Your Honor, about the defendant's reputation 


| 
| 
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in the community. 

THE COURT: There is nothing for 
argument right now, 

MR. WELCH: I'm sorry. I didn't 
hear, Your Honor. 

THE COURT: Ther. ‘s nothing for 
argument right now as far as you are con- 
cerned. 

MR, WELCH: Thank you, Your a) 


} 
r 


iE COURT: This counsel] was argu-~ 
ing a question. | 

(Pause in the proceedings.) 

THE COURT: Certainly, this wit- 
ness didn't have to come out and ask Mr. 
Enzina, "Do you think he was crooked?" 

There are many other ways to get | 


answers to questions on that. 


What I am trying to determine here is 


| 
MR. MOOT: Thank you, Your eid 
} 


whether this witness made any effort to 
determine the honesty with which the de- 


fendant conducted his affairs as an attorney. 


THE COURT: That is exactly what 


} 
| 
| 
| 
| 
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he found out. He found out when he eette 
Enzina's testimony that he turned out to 1 
a character witness. Then it followed he | 
asked him how long he represented hin. 


MR. MOOT: That is true. The un- 


fortunate part of it is he did not put the | 
good character part of what he found out 
in the statement. 


THE COURT: It was mace very clear 


MR. MOOT: I know it was, because | 
| 


I brought it out on examination when the 
' 


witness was brought in here, but it cer- 


tainly was not put down by this agent after 
he got done talking to him. 
For tne purpose of preparing this | 
case, whether it should or should not re- | 
sult in criminal prosecution, the evidence | 
which he found out from Mr. Enzina, which 
was favorable, was left off, :nd the only 
part that was put in was the mechanical 
thing that he knew how to fill out -- 
THE COURT: What was the favorable 


| 
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part left out? 


man and that he was so regarded by Mr. 


Enzina. That was not put down. 


} 
i 
MR. MOOT: That he was an honest 
| 


THE COURT: That wouldn't make 
much difference, either, whether he was an 
honest man or so regarded, That wasn't | 
the question at all, The question was had | 


he late filed his income tax return, Many | 


good men will late file their income tax | 
returns and they are pretty well regarded | 
in society, too. 

MR. MOOT: That is true. In fact, 
if the figures are correct, men and women 
are seven hundred odd thousand who file 
them late, and they are certainly not 
defendants in criminal prosecutions. 


CROSS EXAMINATION CONTINUED 


BY MR. MOOT: 


1966. Did you have an opportunity to look at that? 


| 
} 
' 
| 
| 
Q Let me ask you about the income tax return for the year | 
A Yes, i did, 

| 


Q In the course of your investigation where you were trying 
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to find evidence of bad purpose or evil motive, did you 
at any time interview the employer of the defendant? 
Judge Catalano? 

Yes, 

On one interview, and I believe it was September 25th, 
1970, I asked Mr. Vispi how I could schedule an appoint- | 


ment with his employer, Judge Catalano. At that time 


Mr. Vispi told me, "Mr. Pasquarella, Judge Catalano is 


not aware of this investigation, and if he found out, I 
would lose my job. He would fire me." 

As a result, I did not interview Judge Catalano. 
Did you interview the attorneys with whom Mr. Vispi 
shared his office space or practice under the same 
partnership name, Mr. Garvey, or Mr. Magner? 
The only contact I made with Mr. Garvey was contact 
regarding fees paid by Mr. Garvey to Mr, Vispi for 
legal services rendered, 
That was the total investigation with respect to bad 
purpose or evil motive that you conducte with respect 
to these men who practiced law with the defendant? 
with Mr. Garvey. 
That was the total? You made no invulsy of Mr. Magner - 


THE COURT: He might have had 


> €. 
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many evil purposes that had nothing to do 


with tex questions at all. | 


MR. MOOT: True, Your Honor, but 


it is also very possible that if he inquired 


| 
of the people that the defendant was work- 


ing with, he would have discovered what we | 


have discovered here on the trial. 
' 


MR. WELCH: Objection, Your Honor, 
If Mr. Moot wants to offer proof -- 

THE COURT: I'm not going to sup- | 
press any attorney when ‘he wants to nake , 
an argument, you or anybody else. anybody! 
can make any argument they want to. 

MR. WELCH: Thank you, Your Honor, 

fHE COURT: Unless I think it is 
frivolous. 

MR, MOOT: Well, it should be 
apparent that -- 

THE COURT: You are not being 
stopped. 

MR. MOOT: I understand. Tf want 


to find out from this witness vhether he 


made inquiry of the lawyers who were 


Q 


A 
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practicing -- 

THE COURT: Go right shead with 
your question, Don't tell me what the 
purpose of it is. 

Did you make any inquiry of the lawyers who shared 
space with Mr. Vispi as to the facts and circumstances 
under which his records were put in packing boxes and 
removed from the premises over Christmas of ‘68? Did 
you make any inquiry of that? 

didn't. 
Did you make any inquiry of the men he shared the prac- | 
tice with as to whether his work was done or time or 
whether he was overworked? 
No, I didn't. 
Did you make any inquiry of he attorneys he practiced 
with as to his health and his ability to perform work? 
No, I didn't. 
Did you make any inquiry of the attorneys he shered his | 
practice with, with respect to his ability to do his 


legal work for his clients on time? 


Did you make those inquiries of any third-party witnesses? 


What inquiries? 


eee OOO eee 


eee eee 
RIA REREAD AST AVAL I SEE VEER IS AOA SEO OATS 
” 
° 
3 
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Q@ As to what the defendant told you -- 
THE COURT: ‘ether he got his 
work out on time. | 


MR. MOOT: Right. 


THE WITNESS: No, I did not. 
Q The defendant told you that among the reasons he was not 
able to get these tax returns filed on time was that he 
was overworked, working nights and Saturdays, that his 


health was bad, that he gave you examples of how he, 


himself, had not been able to do work for other people, 
even though it would result in payment if he did. Now 


did you check that witn any third party witnesses to 


see if what he told you was, in fact, true? 
A Yes, I did, 
Q Did you check whether he was able to get his work out ! 
on time or what his work record and health was with 
the attorneys he shared his practice with? 
A I did not speak to the attoraeys. I did sp2ak to a 


particular witness, Mr. Naples. 


Q Who is Mr. Naples? } 
1 
‘ys } 7 ‘ mA : of. 
A ir. Naples was a client of Mr. Vispi s. | 
| 
Q What was the nature of thie relationship? 
A pr. Nap?2s told me that he hired -- 
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. 


No, What was the relationship? What was Mr’ Visoi doing 


Mr. Vispi was hired to secure a note reccivable of 
Naples 
What was the result of your inquiry of Mr. Naples? 


Mr. Naples told me that he received $6,000 from Mr. Vispi 


| 
| 
| 
for Mr. Naples? sta 
| 
| 


Was this the $6,000 that Mr. Vispi said he had to spend | 
his own money because he didn't collect the note on time? | 
That is what Mr. Vispi told me, yes. 
What other inquiry did you make with respect to the ability 
of the defendant to do things on time from third-party 
witnesses? 

I contacted Mr. Paul Missana. 


Wnat was the piece of business Mr. Vispi was doing for hin? 
Mr. Missana had retained Mr. Vispi to secure a mortgage | 
for him to purchase a piece of preperty. 

And did he get that done on time? | 
I don't know the time that he got it done, but I know Me 
Vispi secured the mortgage himself. | 
And Mr. Vispi explained that to you, didn't he? | 
Yes, he did. 


That because he had not been able to get the mortgage 


commitment through the lending institution, he had to go 
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out and get it from friends, isn't tit so: 


A I do not recall where he got it fro:, ost he did get a 


| 
mortgage. 

Q So this was another example where Mr. Vispi was not able 
to get the mortgage from a lending institution on time, 
and he had to personally go out and raise the money sone 
other way? 

THE COURT: Tnat may not hav> onal 
the reason why he didn't get it on time. 


| 
| 


There may have been some other reason that 


he dida't get it on time or didn't get it 


et aki. 


Q You discussed this with Mr. Vispi as well, did you not? 


Q Did not Mr. Wfspi tell you because he was not able to x 


get the moftgage conunitment ox time that he went out and 


| 

arranged it on his o n? | 

* H 
} 

A Yes. Tnat is what he told me. | 
ais - 

Q He told you because of his over‘vorr me neglect, he hacn t} 
j 

made the application on time, 31d in order to meet the 

H 

' 

closing date, he had te go and raise it somewhere else, 
isn't that wiat he cold you? 


A That is basically what he told me, yes. 
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So this is one more evidence of delins ven 
private practice, isn't it? 
Yes. 


So far every inquiry that you have made of third-parties 


with respect to Mr. Vispi's ability to get his work done 


on time has corroborated entirely what Mr. Vispi told you, 
that he was hopelessly overworked and grossly behind, is 
that not so? 
MR. WELCH: Objection, Your Honor. 
He is misstating the evidence. 
THE COURT: I will sustain 
jection. 
MR. MOOT: I will take out 
characteristics. 
THE COURT: I will sustain 
jection. 
MR. MOOT: I will rephrase 
question. 
The two incidents that you have told us so far, the third 
party witnesses corroborated what Mr. YVispi told you, 
did they not? 


Yes, they did. 


a Se hn 


Did you assist in the preparation of this case 
PY prep 
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A Yes, I did. 
MR. MOOT: would you mark this for 
identification? 
(Defendant's Exhibit 15 marked for 
identification.) 
Do you recognize D-15? 
Yes. 
Is that a list of witnesses who were subpoenaed for this 
trial? 
Yes. 
Were those witnesses suggested or selected by you? 
They were selec*ed by Mr. Welch and myself. 
Who is Mr. Gagliardi? 
The gentleman sitting right there (indicating). 
And he is a Special Agent in the Intelligence Division? 
Yes. 
Was he assigned the responsibility of serving the sub- 


p: ‘mas on these people? 


By my count, Mr. Pasquarella, er 2 twenty-two 


witnesses a.ide from the employees of the Internal Revenu 


| 
Yes. Some of them he did serve, he and another agent. | 
! 
é 


Service that received subpoenas to appear here at this 


trial, is that correct? 
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Twenty-two is 
Mr. Pasquarella, these witnesses were clients of the 
defendant, Mr. Vispi, or the bank officers where he 
banked, were they not? 
Most of them were clients. Two of chem were bank officerg, 
and there are some other ones also, 


And after Mr. Gagliardi delivered the subpoenas to these 


twenty-three people and came back and reported, the de- 


of Mr. Enzina, is that correct? 
THE COURT: There is no obligation 


on the part of any party to call all the 


! 

| 

' 

| 

| 

. . © . u 
cision was mad 2t to call any of them with the exception 
| 

} 

| 

| 

| 

} 

| 

' 

t 


witnesses they have on the list. They migh 
very well conclude that seventy-five per : 
cent of their testimony would be super ttncash. 
MR. MOOT: I appreciate that, Your 


| 
Honor; But anyway the decision was made 
not to call them, isn’t that so? | 


i 

' 

} 
Yes, sir. | 
Is the reason, in part, why the witnesses were not va 
to testify because Mr. Gagliardi found out that they 


would all testify favorably to the defendant? 


No, that is not the reason. 
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Is that the reason why Mr. Brennan was advised he need no 
appear? 
I don't know what Mr. Brennan was advisfd, as far as the 
reason for not appearing. 
Wasn't one of the effects of issuing these trial siatiial 


to fellow lawyers, clients and bankers, to involve the 


people that the defendant relied upon for his living in 


MR. WELCH: Objection, Your Honor. 
THE COURT: I wil sustain the ob- 


jection. 


| 
this criminal tax case? | 
| 
| 


Let me put it this way. Was there any intention on your 
part, Mr. Pasquarella, in making up such an srboiasadeiaiien 
list, that you had hoped that the defendant would avoid | 
the trial, to avoid involving these people in it? Did | 
you have any such intention? 
MR. WELCH: Objection, Your Honor. 
THE COURT: I will sustain the ob- 
jection. In the first place, there isn't 
any evidence that this witness is the one 
who directs the trial. 
Well, the witness did 


say he prepared the list, and I want to 
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know what intent he had in preparing such | 
an all-encompassing list. 
Did you have any such intention in pxeparing this list? 
MR. WELCH: Objection, Your Honor. 
THE COURT: Objection is overruled 


THE WITNESS: What intentio :? 


| 
| 


The intention by involving this many people that perhaps 
the defendant would not stand trial? 
| 
I had no such intention, 
7 j 


You knew the effect it would have on his practice and Ris | 
person, did you not? | 
No, 

Are you saying that you didn't know what effect trial | 
subpoenaes delivered to this number of clients and fellow| 
lawyers would have on him? You say you don't know what 
effect it would have? 

What effect it would have on him? 

Yes. 

I know the purpose of why these people were subpoenaed, 
You don't know what effect it would have? 

(No response.) 


Just answer, and if you don't know, say so, 


I want to make sure that I understand the question as 
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far as you say what effect it would have on him. 
THE COURT: That question certainl 
can't be universal, because in the effect 
of Enzina, it certainly had a good eftect. 
MR. MOOT: That is partly my point, 
Your Honor. If they all appeared, it would | 
have h d a good effect, and that is why 
they are not here. 
Did you consider the effect these trial subpoenaes would | 


have delivered to the clients of a sole practicing lawyer? 


Did you consider that? | 


MR. WELCH: I have to renew my ob-| 


jection, Your Honor, 

THE COURT: I sustain the objection. 

Did you ask Mr. Vispi, or did you advise Mr. Vispi, that | 

you would be contacting some of is clients to corroborate 

what he told you? 
Yes, I did. 


it is a fact, isn't it, that he said he had no objection 


| 
| 
| 


whatsoever if you did that? 
That is correct. 
(Pause in the proceedings.) 


MR. MOOT: That is all I have, 


Your Honor. 


(Witness excused, ) 


(A luncheon recess was taken at 


12:45 P.M.) 
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Roct ester, Ne York 


Friday, Octosoer 24, 1975 


MR. WELCH: Would you mark these 
for identification? 
(Government's Exhibits 10 through 
15 marked for identification.) 
MR. MOOT: Your Honor, previously 


at the recess yesterday, I had examined 


each of these Exhibits. I have no objection 


I am prepared to stipulate that if the 
officers of the appropriate banks were here 
in person that they would testify that these 
are Xerox copies of the bank records in 
question, showing the items on them. 

MR. WELCH: If Your Honcr please. 
I offer them in evidence. 

THE COURT: They are received, 

(Government's Exhibits 10 through 
15 marked in evidence.) 

If Your Honor please, 


I also offer for the Court's consideration 


2Re 


Gow rmmmert Rests. 
Motior for Acquittal. 


Title 26 of Federal 22ygulations, Section 
1.6081-1(b), which has to do with the 
regulations concerning applications for 
extension of time to file income tax re- 
turns, requiring thac they be made on or 
before the date on which the returns are 
due. 


In addition, I offer for Your 


Honor's consideration Title 26, United 


States Code, Section 6081(a), which is the 
part of the Internal Revenue Service Code 
which indicates that no such extension of 
time to file an income tax return will be 
granted for a period of more than six months 
except as to taxpayers who are abroad. 

I offer those in evidence, Your 
Honor. 

THE COURT: They are received. 

MR. WELCH: At this time, Your 
Honor, the United States rests. 

MOOT: Your Honor, on behalf 

of the defendant, Mr. Vispi, I would Like 


to move for an acquittal, pursuant Co 


moO 


Motion for Acquittal. 


Rule 29 on two grounds: The [first srounds 
of the motion relate to the act charged 

in the Information, [I want to make clear, 
Your Honor, that I am not basing the first 
grounds on the insufficiency of the lack 
of the Information. I am basing the first 
grounds for this motion for acquittal on 
the fact that the act charged in fact has 
not been proven. 


The Information in the first part 


| 
} 


recites the statutory duty to file an incone 


tax return and says Mr. Vispi was charged 
with such a duty because he had a gross 
income in a given figure. I do not attack 
that part of the Information. This is 
simply a recitation of one element of the 
crime, and that is that he is, in iact, a 
taxpayer; that he >s, in fact, nave gross 
income in the stated figure; and that by 
reason of that, he is under a duty to make 
and file, to use the words of the statute, 


a return on or before April 15, 1968. 


The difficulty with the proof in 


Motion for Acquittal. 


and again, I remind Your Honor 


not a acking the sufficiency of the | 
| 
; 


language -- I am attacking the proof of chis 
case. ! 


The only act charged in t is In- 


formation against the defendant, Mr. Vispi, 


is contained in the last portion, and there 
it says that while knowing the foregoing 
faccs, that is, the duty to make and file a 
return, “he lid wilfully and knowingly 
fail to make said income tax return to the 
said District Director." 
Now, in fact, that is not so, 

There is absolutely no dispute about “hat, 
He did both make and file his return, In 
fact, he made and filed the return four 

s before this Information was laid, 
There is no reference there that he did 
to nake said return, cither as required 
law or on or i such a date. 
He is cherged here specifically with not 


making his income tax return, in fact, 


ne did do that. 


| 
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Tais Information in this language, | 
ge, 


' 

| 

' 

! 

| 

and I have examined the authorities etedtieed 
! 


to me by the Government in the case of Ming 
and the case of Ming deals with the suffi- 

cieacy of the language. I am not question- | 
ing the sufficiency. What I am saying is | 
what they charge him with failing to make : 
a return -- and, in fact, he did do -- and | 
the proof shows that he did it, and that he | 
did it four years before the charge was | 
laid, under those grounds, and I won't argue 


it longer at this time, Your Honor. That 


is my first besis for saying that both 


| 

{ 

Counts of the laformation should be dismissed. 
The second grounds for an acquittal 


| 
pursuant to Rule 29 are failure to prove all 


| 
essential elements of the claim beyond a 
reasonable doubt. 
Now as a matter of law, that used 


to be a dispute between what is meant by | 
“wilfull" in a Felony case, and what is | 
| 


| 


seant by "wilfull" in a misdemeanor case. 


I direct your attention to United | 
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States against Bishop. The Supreme Court 


in '73 attempted to resolve whatever dif- 


ferences was indicated by the different : 
Circuits as to a misdemeanor or a felony. 
"Wwilfull" now means the same in both, ac- 
cording to the Supreme Court. 

The difference is the particular 
act is different in a felony than it is in 
a misdemeanor, but the criminal intent is 
defined the same for both, ever since 
Bishop, which was decided in 1973. And 
as Your Honor said earlier, that element 


in the case is elementary. It means you 


must show beyond a reasonable doubt a bad 


purpose or an evil motiv2 or “wilfull" 
defined in words similar to chose. Those 


are the classic words used in Bishop. 


| 
Those are the words that we claim have | 
not been proven bey: a easonable doubt | 
in this case. | 

I don't intend, Your Honor, to 
review all the facts at this time, but 1 | 


want to point out what we believe the 


evidence shows so far. | 
| 
| 


”? 
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| 
| 
| 
The Government proved that the | 
defendant knew that he had to file a return 
I don't think there was any dispute about | 
that from the very beginning. From the very 
beginning the defendant said he intended a 
file a return. He had filed returns for 
many years previously. At the time he firs 


spoke to the Government, he was, in fact, 


He did returns for other people. I think 
we spent an unnecessary amount of time in 
proof on that. Of course, he knew he had 


to file the return. 


| 
audited for returns which had been filed. | 
| 
| 
i 


The Government also proved, or at-| 
tempted to prove, that there was no agreed 
or valid extension of time to file a return 
And the evidence of that I won't belabor 
again, but the fact that the extension had 
not, in fact, been granted, it is sesiasati 
at least, for the year '67 that he did apply 
for it. Apparently, he applied for it on 
time. The fact that the Governnent did not 


| 
| 
| 
| 
give him the requested additional time, or 
| 
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the fact that the statute would have not 
permitted an application for extra time 
after April 15th, again, does not bear 
upon the question we are talking about. 
The question we are talking about in this 
case is bad purpose or evil motive. 
Affirmatively, I believe, Your 
Honor, and I think this is fair to Say, 
that again and again throughout the testi- 
mony, the agents have testified that the 
taxpayer intended to file. He promised 
them he would do it on repeated occasions. 
He explained the difficulties he was having 
because of the state of his records and 
losing some of the records for 1967 when he’ 
moved over Christmas of that year to his 
new offices. He explained the financial 


problems. He explained his family pr ob Lens | 


| 
; . 
and his health problems, and in all of those 
{ 
' 
' 
| 


explanations, Your Honor, all of them runs 
constantly, "I will do it. I intend to do 
is no question he intended to 


There is no question that he, in 
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fact, did do it. He may have done it a few 


! 
| 
| 
| 
weeks later than his last promise, but | 
there is no question about the fact that he 
intended to do it, and he ‘id, in fact, 


a6: it. 


tial element of bad purpose or evil motive 
or deliberate intention not to file, have 
not been proven, and we believe that the 
case on the two grounds stated should be 
dismissed. 


First, the only act they charge 


| 
We say, based upon that, the esseny 
‘ 
| 
! 
| 


him with his not filing. He, in fact, did.| 

In fact, he did four years previously. | 

Secondly, they failed to establish’ 

the bad purpose or evil motive required cf 

| 

an intentional evil design to violate the 
criminal laws without which there can be 

no crime in this case. | 

MR, WELCH: If Your Honor please, | 

the Government does oppose this motion. 

' 


As to the first basis of the aie 
| 


Your Honor, as I indicated in the brief 


| 
| 
} 
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that we filed yesterday, Your Honor, the 
Ming case construed the words "said income 
tax," which Mr. Vispi is charged with 
“wilfully failing to file said income tax 


return'’ and the term “said” is defined as 


| 
| 
| 


a return which is required by law to be 
filed on or before April 15, 1968. And if | 


he did not file on or before April 15, 1968, 


as to Count One, and on or before April 15,) 


i 


| 


file said income tax return, that is, one 


1969, as to Count Two, then he failed to 


that was due for those dates, a timely 
return, 

And we submit, Your Honor, under 
the interpretation of the very wording of 
this Information set forth in that Ming 


| 
case, the Government has preved that he 
failed to file said income tax return, a | 

| 


second basis, Your Honor, 
| 
the question of wilfullness, the Government 


proof has established wilfullness. It is a 


conciusion for Your Honor to draw from the 


Ss 
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circumstances surrounding in which the en- 
tire affair took place. First of all, Your 
Honor has the pattern in which he has 
failed to file the tax returns in '65 and 
'66 and then failed to file again in ‘67 
and ‘68, 

If Your Honor please, you have 
what the Government construes and requests 
Your Honor to find a deliberate lie to the 
Revenue Agent Pardi. When he was conduct- 
ing the audit for '65 and '66, Pardi asked 


Mr. Vispi if he had filed his ‘67 and ‘68 


returns and was told he had. And we sugges 


to Your Honor that this is clear evidence 
of bad purpose or evil motive. 

Finally, Your Honor, it has been 
argued that Mr. Vispi made an application 
for an extension of time as to one of the 
years in question, What we respectfully 
ask Your Honor to examine is that applica- 
tion for extension of time and see in what 
good faith it was offered. 


He leaves blank the critical ques- 


Discussion. 


tion about his earlier returns. All he had 


" try " 


"yes" or "No. And that part has been left 


to do was check it off or not check it off | 


blank. 

We submit, Your Honor, it is not a 
good faith application. 

Your Honor, Mr. Moot made a state-| 
ment that each of the these agents testifie 
that Mr. Vispi intended to file, and intended 
to file. I think that is a conclusion for 
Your Honor to draw. We ere arguing that it 
is an erroneous conclusion. 

Mr. Vispi told the agents he in- 
tended to file, told them he intended to 
file, and told them time and time again 
but never did file. From that we consider, 
Your Honor, we think -- 

MR. MOOT: Just a moment. If I 
heard you correctly, you said he never did 
file, but he did. 

AR, WELCH: If Your Honor please, 

whatever took place, 


is avare what the evi- 


299 
Motion Denied. 
dence is. 

The point I'm making, Your Honor, 
is the same set of facts which Mr. Moot 
argues shows an intent to file can be 
found by Your Honor to show an intent not 
to file. 

It is on the basis of these argu- 
ments, Your Honor, and the cases which es- 


tablish that this pattern of failure to 


that the motion should be denied. 

THE COURT: I deny the motion. 
The case will go ahead. 

MR. MOOT: I'm sorry, Your Honor, 
I didn't hear the ruling. 

THE COURT: I deny the motion. 

will go ahead, 

MR. MOOT: The defendant is reacy 
proceed. I would like to know if there 
any request for separation of witnesses 
the part of the Government. 

MR. WELCH: I would request that, 


Honor. I have no idea what these wit- 


| 
: 
: 
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ness2s are about to testify to. If they 
st character witnesses, I have no 
request to separate them. If they are not 
just character witnesses, then I would re- 
quest to separate them. | 
MR. MOOT: Their testimony, Your | 
Honor, I don't think will be particularly 
long as to these wicnesses, They are par t-| 
ners or lawyers who practiced with Mr. 
Vispi. They will testify as to the facts 


and circumstances under which Mr. Vispi wa 


| 
| 


working during the years '67, ‘68 and ‘69 


during that period, and some will also | 


testify as to character as well. But most 


| 
| 


of them will testify as to the ae ae 
which arose when the partnership was wee 


nated, the work habits during the period o 


the partnership, the difficulties mr. Visp 


faced, and scene will testify as to ere 
are in the best position, aad that ” 


witnesses, 


301 


James A. Garvey for Defendant, Direct. 


THE COURT: 


separated, 


called as a witness by the Defendant, being first duly sworn, 


testified as follows: 

DIRECT EXAMINATION 

BY MR. MOOT: 

Q What is your business or profession? 
I am an attorney with offices in Buffalo, New York. 
And prior to January, 1968, did you practice law with 
the defendant in this case, Mr. Vispi? 
Yes, °% did, 
Under what name or style, and whereabouts did you prac~- 
tice law with Mr. Vispi? 
Well, originally I had offices in tne Genesee Building 
and was a member of the firm of Montasanto, Garvey & 
Magner, and Mr. Vispi, who specializes in real estate, 


did all of our title work and whatever real estate law 


ice began to represent 
the Maccabees Mutual Insurance | sany, which was a 


Michigan-based life insurance co pany that was going 


) undertake the writing f 291 estate mortgages in 
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: | 
the Western New York area, and we were going to represent 


the Maccabees in the mortgage work at that tine. 

We had Mr. Vispi doing all of the title work for us 
and whatever rcal estate closings that were required in 
those mortgage c* ings. 

After a year or two, and I can't remember the exact 
date, he moved from, I believe, the Ellicott Square 
Building to the Genesee Building and took an office 


contiguous to ours and operated as practically part of 


If I can interrupt, this was because your firm had under-~ 
taken extensive real estate practice in those years, and 
did there come a time when your firm moved to the Hotel 


Statler? 


| 
| 
our firm, although, he was not a member of the firm, | 
| 
} 
| 
} 


In 1962 we move to the Statler Hilton Hotel, and 
our firm name was changed -- Judge Montasanto had died 
at that time -- and we then became known as Garvey, 
Magner, Vispi & Sullivan, The defendant, Joseph Vispi, 
was a nominal partner in our firm, His name was on our 
letterhead, He operated and maintained his own separate 

a nominal partner of ours and concinved |, 

to handle whatever real estate work that came into our 


| 
office as ostensibly a partner in the firm. | 


James A. Garvey for Defendant, Direct. 
| 
Can you tell me about Mr. Vispi's office and his records? 
Were they located within the office of your firm? 

Yes. He had separate filing cabinets, but they were all 
contained physically within the confines of our office, 
Can you tell me any significant observation you are able 
to make with respect to whether Mr. Visp! was able to 

get his work done on time which you assigned to him for 
the Maccabee Insurance Company? 

I had a great weal of opportunity to witness that, and 
Mr. Vispi was continually behind in getting the work pom 
and not only with the Maccabees but with almost all the | 
work that we would give him. It was a matter of keeping | 


| 
after him to get title reports into us or keeping after | 


him to get any work done, And I had received letters 
from the President of the Maccabees, from the legal 
counsel of the .ia.cabees, in Detroit as well as from 

the Mortgage Department, pleading with me to get Mr. 
Vispi to complete the files. Principally, it would be 

a delay in sending the mortgage instrument and the 

other closing papers back to the Home Office after the 


closing had taken place and all too frequently a failure 


to get the fire insurance policy that should have been 


' 
turned over to us at the time of the mortgage closing, | 
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which would list the Maccabees as having a mortgage 


interest in it, and sometimes that would go for weeks 


or months before we would get that policy into our 
possession and on into the Maccabees. 

When this work which Mr. Vispi was doing fell behind, 

did you speak to him about it? : 


Oh, yes. I spoke to Joe all the time about it, both | 
hoping to help correct his habits as well as to mollify 
our own clientele. I had other exaaples of his inade- | 
quacy in performing the things he was supp ‘ed to. It 

wasn't because Joe wasn't working hard. He would spend ‘. 
Would you explain the hours he worked and how hard he 


worked? 


Yes. He was almost always the first one in the office | 


in the morning, and it was a rare night that he didn't 
stay in the office and work until nine, ten or eleven 
o'clock. His problem was instead of taking care of his 
good clients and getting that work done, he would be 


devoting his time for some inconsequential matter on 


some client that would plead on his shoulder and beg | 
for his help. He would get in his car and drive out to 


Lockport to have a deed signed rather than have somebody 


come back into his office and sign it, as I would have 
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done. I remember one instance where 2 bellhop had a 
government lien imposed upon his salary at the hotel, 
and I think it amounted to a total of $150. And while 
I was waiting for Joe to get work done for me, he spent 
the whole day over in the Federal Building trying to 
extricate at least part of this man's income for hin, 
and he would have been better off paying the $150 and 
Saving his time, but this was the type of thing that 
Joe would do, He was just too g 1erous with his time, 
where he should have been conserving his time and 
putting it to mure important inatters. 


Let me interrupt, if I may. Is it fair to say, 


that he put his own work aside for the problems of other 


people who interrupted him and bothered him and made 
requests? 

Continually. 

Did this lead to an unsatisfactory condition where you 
had to terminate the relationship between Mr. Vispi and 
your firm? 

Yes. I remember one night when I was work.-4 in the 
office about nine or nine thirty, and Joe came in and 
he had been to the dentist in the late afternoon, that 


afternoon, and his face was badly swollen, and he was 
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subject then to very severe headaches, sweating, 
came in and sat at his s etary's deck and he wrote 
letters for an hour in longhand, which he was wont to do 
instead of using dictating equipment, which we have 
tried and tried to get him to use, but he would sit dow 
and write all this out in longhand, very meticulous 
handwriting, and leave it so his girl would have work 

to do the first thing in the morning. This was not a 
conservation of his time, and we would talk to him and 
try to get him to change, and he would say, "Yes, I' 
going to do it, and I should do it," but his method 

went on and on and on. 


Can I interrupt? Did there come a time when it was 


to terminate the relationship, and when was 


Yes. In 1967 my firm, the firm of Garvey, Magner, 
Sullivan was undertaking a merger with another irn, 


Pritchard, Kenny & Bush, aud we had arranged for that 


during the latter part of 1967, ane on January ist of 


'¢ . - " ao f r 
6 merger was consummated a x CCl Kenny & 


Bush moved over to our suite in the Statler. and the 


> 


irm name was then changed to Pritchard, Garvey, Magner, 


Kenny, Sullivan & Bush. And frankly, we probably could 
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have made physical arrangements for Joe Vispi 
on with us, but I felt we were having so much 


ch 
with our clients trying to excuse hinz, and he appeared 
to be one of our partners, even though he wasn't, and 
we were receiving the blame for his inadequacies from 
our own clients. 

In any event you had him terminated? 


We terminated him. 


Let me ask you this, At the time you were making che 
y 7 g 


rew firm arrangements, were physical changes taking 


place in the office? Were new partitions being built? 
Oh, yes. There was a mess in there. The hotel had to 
make a considerable amount of physical changes for us, 
There was plaster a ve pl and new walls 
up, new panelling 
What happened to Vispi's : in the course of 
this remodeling work on tt 1il e of 1967? Did they 
have to be moved from thei gul place ro a different 
place or not? 
They had to be mov 1 [ know when Joe made the 
arrangemen 

I object to it, Your 


Honor, 


263 
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Go ahead. 


| 
THE COURT: Objection is kesneuniee 
I don't know when he had made his arrangements as to | 


where he was going to, but typical, he waited until the 


last minute before he began his move, and then, of course 


| 


everything was in confusion for him. In fact, the office 


was physically in confusion because they hadn't even 


finished the remodeling at that time, 


the tail end of December, 1967? 
That is correct. 


Remodeling was going on, packing up } Vispi's records 


} 
| 
So when you say ''the last minute," you are talking about} 
} 
| 
| 
| 
! 


| 
were going on? 


Correct. 


Again, Mr. Vispi hadn't made advance plans to take care 


| 
| 
| 
| 


of them? 
To my knowledge he had not, I think he it go again | 
until the very end, and then everything was in confusion 
for him. 


vey, because you have 


like to ask you, are you familiar wit! 


reputation for truthfulness, integrity 


as a law-abiding citizen in the speech 
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in the community? 
He has an excellent reputation for honesty, and as to 
his reputation, of course, I wouldn't have had him asso- 
ciated with my firm if it was otherwise, 
How long have you known Mr. Vispi? 
et Mr. Vispi in September of 1946 when we both en- 
the University of Buffalo Law School as freshmen, 
have kncewn him continuously since that time. 
MR. MOOT: Thank you, 
may ask, 


WELCH: I have no questions, 


as a witness in his own behalf, being 


follows: 


licensed to practice law in 


Wac jie ~ 
nas just ex 
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with his firm int 


ne 


And referring in particular to the 


you describe what happened to your practice 


records in December, 1967, when you wrre 
move from that establishment 


describe that in 


own words, please? 


Towards the latter pe I found myself confronte 
with a situation where I had to move, but I had no otfice 
During period of time, the office in 
s working wi Mr, Garvey and other members of 


being remodeled, and a nunber 


in cardboard boxes along with 


of the other members of 
associati« to the best of my recollection, 
not a O m01 hose boxes which thought were 
nine until it was 
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So the matter you have described was a 


or two before that? 


over the 


of years prostra 
has flared up from time to tine and culminated 
in an operation for its removal 
I am just asking now, 
and the problems that were facing you 


the move and the changing of your records 


Garvey's office? 


Well, as I had ind 

trouble an ls ad f with my ston had 

somewhat of an ulc : iti During ¢! year, to the 

best of my recollection Ly had been in the hospital 
jaw resectioned and wire 


months, ar J »lieve thz jJuring that year also | 


How long have you 


Next year will be 
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been 


hirrty 
tnir ty 


Happily so, I assume? 


I believe so, 
How many children 


Two, sir. 


And how old are the 


My son is twenty-:; 
bookkeeping syste 
the Central Office 
tour years old an 
Elementary Schoo! 
Did you make arra 


office 


had been 


do 


t are they doing? 
years old and work central 
for Marine 
>, My daugi Celeste, is twenty- 


is a second-grade teacher at Allenda 


mnths 


le 
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a practicing attorney in general 
and Court Streets in 

problem about moving, about having 
the year. 

have 

Mahoney will be ascending the 

Ist of January, 1968, and we 

for you." 

So that when Mr. Mahoney moved 

went into that office? 

i.0Ww di 
office 

I personally 


friends, 
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income tax. 
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pre par ing 


did intend 


If you 

vented you from 

As I previously indicate 
were a number of factors 
Garvey's office i: new ice in 1968 was a 
traumatic experience for me. 3 been 


associate 


smates for a [ 


time for me to accepf 


didn't recognize it 
be with 


me. It crushed 


after I moved into 


myself in the 
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As a matter of fact, there was a big sq 

lease and entering into 

didn't know whether 
going. 
Did this condition as it existed in the to which 
you removed your records result in yor to move 
again? 


Yes. ad to start thins .ng about another office in the 


early part of 1969, because the Western Savings Bank, 


vas the owner of the building, and not having been 
able to receive an executed lease from myself and other 
and we couldn't do that because we couldn't 
along, and they asked us to leave. 
left in the late spring or early summer of 1969. 


of your place of practice 


within an eighteen-month period? 


association with fellow 


sent and hear Mr. arvey iscuss the 


hours you 
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Yes, was, 

Can you describe 

what difficulty, if any, 
affairs of your clients done on 


During all the years of my practice, 


have not made use 


of my work was done in i ashion. And it 


take a great deal of time. I mus nit that I was behini 


in many of my matters insofar as taking care of 


and so much so, there were tim I had to, 
save face, to avoid criticis« > have claims 
against me because of failure do somethi 
even though I had intended it promptly, 
promised people that 

have to dig into 

to pay 


Mr. Vispi, ‘xe you pre t when Age! Pardi and Special 


Agent 


779 
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MR. MOOT: [f Your Honor please 
I wonder if we could have a short recess 
While I check some f the records of the 
agent's testimony, It will take just a 
few minutes, 
THE COURT: All right. 
(Recess from 3:30 P.M. to 3:50 
DIRECT EXAMINATION CONTINUED 
BY MR. MOOT: 
Q Mr. Vispi, before the recess, you had described to us 
the problems attendant to your repeated moves of your 


otfice, and were you present when Mr. Garvey testified 


with respect to the delinquency in your work for the 


client Maccabees and others while you were associated 


with the Garvey firm 


A I was, 

Q And can you describe what efforts you made after Janua 
1968, to «xeep up with your work, and at the same time 
proceed with the preparation of your 1967 and ‘68 retu 


> 


After I moved ints the new office building in 1968, I 
didn't make an attempt to put together the information 


from my records tiiot were in the boxes following the m 
I y 5 


oT 


ry;/| 
| 
to | 


rn? 


| 
| 


ove > 


| 
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to have the necessary information for 
of my income tax returns, 


Did the press of clients whose work was b2hind continue 


during that period as well? 


The press of my clients’ business was very demanding. 


press of other activi<ies, king Judge Catalano 


I had some continuing personal illness problems, 


the problem of rearranging my office, and aln 

same time of thinking about what to 

new squabble that I had with the new associates in 
new building. 


there come a in hen I i in addition to 


initially contacted, I believe, some- 
time in April of 


I went to show you Defendant's 


and it 
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And what was the nature 
in April of 1970? 
I believe that prior to 
called me on the phone, 
phone, and stated that he wanted 
with respect to an audit for the 5 and 1966 tax re- 

thereafter did come to the office, and be- 

n tne date indicated on that Exhibit and 


everal hours in my office, after having introduced 


identified nimself with his credentials, that 


he was a Revenue Agent of the IRS and proceeded te dis- 
cuss various pnases of the information appe.ring on my 
1965 and 1966 tax returns. 
At that meeting, the first 
if anything, was said with 


Absolutely nothing. 


Were you present in the courtr 
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What is your recollection of tne coaversation in that 


Mr. Moot, there is absolutely no doubt in my mind that 
on that day, the first day he appeared in my office, 
nothing, absolutely nothing, was said about my 1967 and 
1968 returns. We spent several tours in the office 
going over and reviewing the material, the information 
that appeared on my ‘65 and '66 returns. 
Again, I'm going to refer to Defendant's Exhidit 3 in 
evidence, the entry for April 22nd reads, "4-22 -- Mr. 
Then there is the entry Needs more informa- 
tion. Call later." 
That, Your Honor 


,» is the whole of the entry for that 


Does the figure "3° there retresh your, recollection 


Y 
4 
as to about how long Agent Pardi was there? 


yhen was the first time that Agent Pardi said anything 
to you about the '67 and '33 returns? 

The first mention of '67 and ‘68 tax returns was not 
made untii sone time -- I think it was ‘the early part 


of fall. It could have been in the month of September. 
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I show you Defendant's Exhibit 3 in 


, 


read to you the entry of the second 


visit with Mr. Vispi: "September 2 b Vispi, two 
"67 and '68 return. Gave one more week," 


Does that refresh your recollection as to the first 


time or the date of the event in the early fal_ that you 


I'm not certain that that was the very first time that 
Mr. Pardi talked to me about '67 and '68 tax returns. 
The first time that Mr. Pardi made any mention whatso- 
1967 and 1968 tax returns was sometime dur ing 
the month of September, On that particular date, my 
recollection is that he came in and he Spent some addi- 
tional tire on my 1965 and 1966 tax returns, because I 
had to provide him with additional information or with 
additional receipts, and -- 


If I may interrupt, I'm concerned here about the conver- 


Sation with respect to the '67 and '63 recurns, the time 


were dis- 
x —- 4 oo 
cussec oet 


Mr. Pardi ne you filed your 
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and 1968 returns? At that tine 


Pardi, no, I have not, but I 
those returns at this time." 

And when you told him that, 

on them, and did you intend to fi them? 

I was, in fact, and I had, in fact, been spending time 
in preparing or in accumulating the information for the 
purpose of preparing the '67 and '68 tax returns, which 


I intended to give to eitner Mr. Capollo so that he 


could prepare them or so that I would have them availeble| 


so that I could prepare then. 

Following this first discussion of your 1967 and '68 re- 
turns, was it discussed again with Mr. Pardi? 

Mr. Moot, he > § f my re ion, it was dis- 


cussed on at least two other occasions and in two letters 


which were sert to nm y } Pardi on at least two 


quent conversation ither over the pho: : in my office 


do not 


I'm trying 
quickly as 


you as quickly as 


| 


} 


| 
| 
! 
| 
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what say in return to what y 
said, "ct wait much 
And as a matter of fact, my recollection is that I 


received a le om him in the latter part of October, 


1969, in which he sai ‘Unless you submit your ‘67 and 


"68 tax returns, will have to turn over this matter to 
my superiors." 
I believe subsequent thereto poke to him on the 
know, I have been 
will turn then. 
into you as quickly ssibl ithi: next couple of 
weeks or so, 
Again, because w la with business pressures, 
with problems, with ne ot ns, trying to take 
s, I was unable 
ve it was in the 
early part of December th car iil. I had a very 
severe flu a *k and wound up ith a condition that was 
diagno: 


during the course 


whether or yo gain ture your attention 


this period 

of time in wher was ing i . eK y him, that 
I was accunulati 
tax returns 

1 did submit to Mr. 
he 1957 and 1963 tax returns. 
Thereafter, after ycu gave the ‘67 ‘68 returns to 

or the Internal Revenue 


cover errors and file 


Yes. As a matter of fact, the errors were brought to ny 


attention by one of the ents j least, I believe, 
one of the errors, ; ntee ( he agent, and late 


in the year -- 


970 


much longer 
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1, he told me that both ina ietter 
a telephone conversation or curing 
the interviews in my office 
'66 tax audit. 
Did you bring that letter with you today? 
Mr. Welch, I believe the letter that I may have reference | 
to, my recollection is that I was sent two letters, and 
the first one, I believe, has already been offered, or 
has been identified as an Exhibit, or has been offered in 
evidence. 
Mr. Vispi, I'm going to hand you what has been received 
in evidence as D-5, which purports to be a ieCtter of 
October 6, 1969. Now that is one letter. 


Is there anywhere in that letter where it is indi- 


cated that if you do not submit your '67 and '68 returns, | 


he would to report it to his superio 

Not ir s letter, but there was, either in a conversa~ 
another letter. 

1] 


have the other le 


yudit because 


7 
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criminal 


tion or criminal investigation. 
through yesterday's testimon, here at your 
yncerning advice of 


trial, and yc : 
by Agent Francis in January 


Agent Francis read 


tnat 


the Exhibit 


, ) 
please: 


MR. WELCH: record show 
handing the in evidence, 
(Govern it 7 handed to 


\v 


the witness.) 
THE Mr. Welch, at this 


moment, I cannot testify as to whether or 


paragraph was read to 


not that particular 
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Were you aware that Agent Francis was © c: l investi- 


gator? 


' 
Are you denying that he advised vou that he was a criminal 


investigator at your office that morning? 
I'm simply stating, Mr. belch, that I was not made aware 
of the fact that he ras a criminal investigator. 
Did you think he was 
a civil investigator? He had to be one or 
the other. 

THE WITNESS: Your Honor, at this 
point, and at that point, I did not kno 
and I did not know until perhaps either 
yesterday or today that there was a di 
tinction between a civil and criminal in- 

or the IRS. 
COURT: On that day you didn’ 
investigating your 
bility oz your civil 


I didn 
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Whea is the first time you became awar 
were under crimin>l investigation’ 
Until very late in the year 1970. 
Do you remember what incident that was, ot what date? 
To the best of my recollection, prior to the interview, 


or conference, in the office of the IRS, at which Mr 


> 


Ludwig was present. 
That was the conference ‘n which Mr. Fine, your attorney 
attended with you” 
That's correct. 

THE COURT: You were then repre- 

sented by a lawyer? 

At that time, sir, in late 1970, when the conference too 
place, Mr. Pardi, I believe, Mr. Pasquarella and Mr. 
Ludwig, and until that time, sir, I did not know that I 
was being investigated for possible criminal charges. 
You testified in your direct testimony that September cf 
1969, and you could not recall the exact date, was the 
first time that Agent Pardi referred any questions to 
you concerning 1967 and 1968 tax returns. Is that a 
correct statement? 
I believe 


summer ax ly nd I thought that it was in 


| 
| 
| 
| 
N 
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first time 
‘67 and 

yvu did at one time te iin thas y 67 and ‘68 

returns were, in fact, filed when they were not, in 
fact, filed? 
Mr. Welch, never prior to that tine. 
Never prior to September, "69, or the fall? 
That's correct. 
But at one point during that period in question you did 
tell Agent Pardi that you had filed them when you had 
not? 
Which period in question? 
At any time did you tell Agent Pardi that you had filed 
'67 ani '68 when, in fact, you had not? 
Never. 
So you never mislead Agent Pardi into thinking they were 
already 


I never stated, nor did I ever state to Mr. Pardi, or 


anyone, that 1 had filed the '67 and '68 tax returns. 


Vispi, it is « fact that you did not file your 


‘68 tax returns on o Apri 5 965, or 
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You are not denying that, are you? 
You have copies of my tax returns, which were stamped 


January 21, 1979. 


Answer the question. They were not filed on April 15th, 


is that correct, of those respective years? 

The tax returns? 

Yes, sir. 

They were not 2 that's correct. 

And you did not have an extension of time within 
to file those tax returns for '67 and ‘68? 

I had made a request for an extension -- 

Answer my question. Did you have an extension? 
Did I receive one from the IRS? 

Yes, sir. 

No, I did not. 

Did you file your tax returns with New York State for 
1967 and 1968? 

No, I did not. 

Did you file them for 1965 and 1966? 

To the best of my recollection, they were filed. 
When were they filed? 

Late, 


When were they filed? 
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A I don't recall, sir. 

Q Were they filed in a matter of years or a matter of months 
after the due date? 

ns I don't recall, sir. 

Q Were they filed before or after you were charged in this 
Information for which you are on trial now? 


A Before. 


tor, or before you indicated you first found out this 
was a criminal investigation? 


| 
| 
Q Were they filed before or after the criminal investiga- | 
| 
| 
A Would you repeat the question? | 


Q Did you file your New York State tax returns for ‘65 and 


'66, which you indicated were filed late, did you file 


you first learned that this was a criminal investigation? 


them before or after the November, 1l/’'s, meeting where 


A To the best of my recollection, Mr. Welch those ‘aicaale 


were filed well in advance of my first contact with Mr. 
Pardi in 1969. 

But filed late? 
(No response.) 


That part is correct? 


A { believe they were filed late. 


C For the record, I ould like to clarify another point, 
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several other points. Late in December, 1967, you indi- 


cated you made a move of office space, and I'm concerned 
about the dates. That is what I would like to zero in on. 
To the best of my recollection, the transfer from the 
Statler to the Western Savings Bank Building took place 
the latter part of December, 1967. : 
Then when was the next move of your office space? 
I think it took place in mid-summer, 1969. 
Was there any move oi office space during 1968? 
My move was completed somecime in the early part of 
January, 1968. 
That is the move from the Statler to the Western Savings 
Bank, the first move? 
Correct. 
Then “he next time you meved was approximately mid-summer |! 
1968? 
1969, 
I'm sorry. I was not deliberately trying to mislead you. 
I'm trying to get the deaic: straight. 

Mid-summer of 1959 wos the next move? 

rh = er 
as I unerstand your testimony, the move at the end of 


December, '67, which ran into early January, '68, resulte 
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in your having difficulty in locating certain records, is 
that correct? 
Records for what period, Mr. Welch? 
Well, that is my next question -- records for what period 
Would you repeat the second last question? 
(The following question read: 
"As I understand your testimony, the move 


at the end of December, '67, which ran into 


early January, ‘68, resulted in you having 


difficulty locating certain records, is 
that correct?"') 
What records were you having difficulty locating? 
I had difficulty locating records pertaining to office 
files as well as to personal matters, such as my income 
tax papers, my receipts, et cetera. 
Income tax papers concerning what tax years? 
My income tax papers would mean my records for the cence’ 
1967. 
Those were missing or were difficult to locate as a re- 
sult of this move, is that what you are saying? 
Yes. Some of the records were lost or destroyed, I be- 


lieve, as a result of the turmoil in the remodeling of 


Garvey's office in the latter months of 1967. 
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How long had you been in Garvey's office? 

Five years. 

Where were the records for 1965 and 1966? 

Some of the records may have been in the office, and some 
might have been at my home. 

Some of those records for 1965 and 1966 were in your 
office and Mr. Garvey's office, is that what you said? 
Some might have been. 

And were they equally unavailsble after the move? 

No, they were not, Mr. Welch, because that was one of the 
matters pending with Mr. Pardi, that he needed additicnal 
information from me in connection with the audit of the 
1965 and 1966 tax returns, 

What period of time are you talking about? 

(No response.) 

My question was dixvected to the end of Dece. ber, 1967, 
the beginnirg of January, 1968, and isn't it a fact you 
didn't meet ‘ith Mr. Pardi until April of 1969? 

That is correct. I met with him in 1969. 


Isn't it a fact that the records for 1965 and 1966 would 


be equally unavailable, just as unavailable es any record 


for '67, as a result of that move? 


Yes. As a matter of fact, I didn't have * i records 


335 


Joseph C. Vispi, the Defendant, Cross. 


for Mr. Pardi to substantiate some of the deducti 

were taken on '65 and '66 because they coulda't be found. 

You couldn't even find them from December of '67 right 

up until '69 when you met with Mr. Pardi? 

I had no occasion to .ock for them until Mr. Pardi came 

to see me about then. 

Who prepared your '65 and ‘66 returns? 

I believe I did. 

And you prepared them April 17th, ‘68, that a fact? 

I believe so. | 
| 


The period you just testified your records weren't avail- 


able? 


The only thing I can Say -- 


Pardon? 


Would you answer my question? | 
i 
| 


the answer co that cuestion? 

your question was during the period that my 

were not available? 
Tnat is my auestion. 
Tne only answer I can give to that, sir, is that I didn't 
probably have all the recoras. way have had sone of 
the records. 


MR, WELCH: I have no further 
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questions, Thank u, Your donor. 


swoin, testified as follows: 

DIRECT EXAMINATION 

BY MR. MOOT: 

Q Mr. Magner, you are an attorney practicing in Buffalo? 

A Yes, sir. 
And during the years prior to 1967, was Mr. Vispi, the 
defendant in this case, associated with your firm in the 


Hotel Statler? 


! 
a 
(Witness excus?. 
PHY St. H. MAGNE 
called as a witness by the Defendant, being first duly 


Yes, he was, 

Did you have an opportunity during that period to observe 
his «.tk and his work hours and work habits? 
Yes, a very close opportunity. 

Was his office within the suite of offices of your firm? 
Yes. Beginning in 1962, when we moved from our former 
address in the Genesee Building to the Statler Hotel, 

Jim Garvey and I formed a nominal partnership with Mr, 
Vispi under which arrangements Mr. Vispi actually rented 


ace frem us, but we maintained the firm name in common, 


so I su'/ him on a daily and often even on a nightly basis), 


| 
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because he did work a great deal in the evenings 
days. 
What was the status of his work with respect to timeli- 
ness and other things that you could observe? 
Well, I should preface my answer to that question by 
saying Mr. Garvey and I had known Mr. Vispi for a long 
time as a classwate, and when we had decided to fora 
this nominal partnership, we had heen very hopeful thac 
the arrangement would work out well. But as things 
worked out, we becai~ increasingly dissatisfied with his 
work habits. 

(Pause in the proceedings.) 
The question was, to y... knowledge, were you able to 
determine whether Mr. Vispi, particularly in the year 
'67, before the arringement was terminated, was he able 
to keep up with the work? 
No, evidently he was not. The complaints about his work 
within our office, about vork that we referred to hin, 
were just multiplying at that particular stage. 
Was he in the office? What hours was he ‘n the office? 
He 3 in the office a great deal, or at least he ‘vas 
working a great deal, because he did a lot of his work 


at Erie County Hall. I am engaged principally in 


| 
| 
| 
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trial practice, and I work often in tne evenings, and 
it was quite comnon to see him coming from the County 
Clerk's Office at Erie County Hall, and I am engaged 
principally in trial practice, and I work often in the 
evenings, and it was quite common to see him coming in 
from the County Clerk's Office at ten, ten thirty at 
night where he would do his title examinations very 
often in the evening. I saw him many evening hours. 


Were you aware in addition to the work he was doing for 


clients whether he was engaged in certain things in the 


community, different clubs or political activities? | 


On, yes. During some of those years he served as a 
Director for the Erie County Bar Association, three 
years, as I recall. He has always been very active 

in the Lawyers Club of Buffalo, and active in politics 
to some extent, and active in the church. He was active 
in the Federation of Italian American Societies -- to 
name one that I know took some time, 

Now directing your attention particulariy to the latter 
part of 1967, did you reach a decision with your sania 
Mr. Garvey, as to whether the arrangement with Mr. Vispi 
could be continued? 


Yes. We cid reacn : jecis io: Mr. Garvey and Mr. 
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Sullivan and I were considering the for -..on of a 
partnership with another firm, an amalgamation of two 
firms, as a matter cf fact, and we decided to make that 
consolidation of the two firms. Of course, the question 
was raised as to whether Mr. Vispi should continue any 
sort of association with the new firm, and because we 
had been getting so many complaints from our clients, 
pricipally the Maccabees Insurance Company, about delay 
in Mr. Vispi's work and the missing of deadlines of one 
sort or another, about the furnishing of fire policies | 
and the closing of real estate deals which was his par- | 
ticular responsibility on work we gave him, and we came, | 
I might say very regretfully, to the conclusion that he | 
| 
should not be part of the new firm that was to be formed. 
Let me ask you this. You said that the complaints of 
clients was as to delay. Was there any complaints, to 


your knowledge, about the quality of work Mr. Vispi did 


The quality was never the subject of complaint. It was 

that he would promise to get something done by a certain 
period of time, and as we know, legal matters have to be 
attendec to in a timely fashion, and he would, with dis- 


turbing frequency, miss the time limit. 


when he got around to doing it? 
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Was there any complaints 
with which the work was 
Never. 
Did the clients give any conplaints about that? 
Never, to my knowledge. 
The complaint was then directed solely to not being able 
to make the deadline? 
Not getting it done when it should have been done. 
should tell you that he had some bad ork habits. He 
would write title reports out in longhand. We were con~ 
tinually at him to dictate those things, but we were 
never able to change him, and his disposition is such, 
and he is a dear friend, and it is hard to be hard on 
him, so those habits continued, 
What time of the year did you make a decision to amalga- 
mace your firm with the other firm, bringing in new 
partners? 
It would have been sometime in the late winter of "67, 
and our target date for the formation of the new firn, 
which was to come into our suite, where Mr. Vispi had 
an office, was to be August lst of ‘67, as I remember it 
But when we told Joe that he was going to have to move, 


he didn't get moved on time. Construction was de layed, 


| 


| 
| 
| 
} 
| 
| 
| 
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and when the new firm was officially formed and the new | 
partners moved in on January lst of 1968, we just managed 


to get Joe out the door a few days before that. 


carried on his work in your office in December? 
It was a mess, because construction was being done in 
the office to accommodate the new partners who were 


moving in, and in order to do that properly, since some- 


What was the condition of the space where Mr. Vispi | 
| 


body else was going to take his office, he should have 
been out. And we liverally had to push him out the 
door, which made us feel bad and I'm sure it probably | 
made ~im feel very bad, too. | 
At any time, Mr. Magner, were you interviewed by either | 
Agent Pardi or Agent Pasquarella? 

I have no recollection of any such interview, 

In addition to his work for your firm, was Mr. Vispi 

also engaged as confidential clerk for different judges 
of the Supreme Court of the State of New Yor! ? 

I believe so. 

And were you familiar with the other members and officer 
of the Bar Association? 


Yes. I have been pretty active in the Bar Association 


‘ 
over a good many years. 


| 


ae | 
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Q And prior to that time was “. Vispi a Director of the 
Bar Association? 
A Mr. Vispi was a Director for three years before I was 


President, and since I used to follow those things very 
closely, I know he was elected with cne of the highest 


as I then recall it, in the history of the Asso- 


votes, 


ciation. 


Q And in addition to the other matters, did he devote part 


' 
| 
' 
' 
| 
of his time to the affairs of the Bar Association? | 
There was no assignment that i ever knew him to | 
} 


turn down, aad because he was so highly thought of 


individual, he was continually importuned by various 


candidates for Bar Association office to help them in 


their election campaigns, and I know that he did that 


for many, many people, myself included. 


| 
7 


the discussion of Mr. Vispi j 


Q Mr. Magner, can you tell Judge Burke whether you have had 


. ’ 


an opportunity to near from the speech of fellow lawyers 


and people in the community, 
reputation for honesty 


A I don't think there is any lawyer in the County of Erie 


who has a better reputation for honesty than Joe Vispi. 
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had a chance to hear among the speech of fellow 
clients and citizens of the community, the repu- 


of Mr. Vispi for being a law-abiding citizen? 


Have you had an opportunity to hear the speech of fellow 
lawyers md clients, and persons in the community, the 


reputation for Mr. Vispi with respect to truthfulness? 


Yes. Of course, he is regarded as a law-abiding oe 


He has the highest reputation for truthfulness, with the 
sole exception, Mr. Moot, that in the course of his work 
he would often promise things would be done and not get 
them done. 
MR. MOOT: Thank you. 
You may ask, 
MR. WELCH: Thank you, Your Honor. 
I have no questions of this witness. 
(Witness excused.) 
WILLIAMS R. BRENNAN, 
called as a witness by the Defendant, being first duly 
sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR, MOOT: 
Q Mr. Brennan, you are a lawyer? 


A 
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Are you a member of the Erie County Ber Association? 
I am, 
Have you known Mr, Vispi when he served as a Director of 
the Associ2tion? 
I did, 
How long have you known Mr. Vispi? 
Twenty-five years, at least. 
Have you had occasion to share certain business with him? 
I have, 
On some occasions he d work for your clients, and on 
some occasions you did k for his? 
That is so, 


Have you had a: pportunity, Mr. Brennan, to hear in che 


discussion of fellow lawyers and citizens of your 


community the reputation for Mr. Vispi with respect to 
truthfulness? 

I have. 

And what is that reputation? 

The very best, 

And have you had an opportunity, M-. Brennan, to hear 
in the speech of people in the community Mr. Vispi's 
reputation for being a law-abiding citizen: 


I have, 


346 


William R. Brennan for Defendant, Direct. 


And what is that reputation? 

Tops, 

Can you tell me sone of the activities which you are awar 
of that Mr. Vispi participated in, in the community, in 
addition to the practice of law? 


Well, in addition to what you mentioned, Mr. Moot, of his 


Bar Association activities, Joe is generally known as a 


great benefactor for his fellow mau. He is in the fore- 


was very active in the [talian community in civic 
deavors. I know for a fact he is an able servant 
Supreme Court Justices, in positions of trust and 
tegrity. I have never heard a bad word about him. 
has a hesct as big as all outdoors, and I am very 
of the man, and I will admit it very honestly and 


Mr. Brennan. how can you explain, if you c +>. the fact 


frort of a lot of civic and social organizations, and 
! 
| 
' 


ot Mr. Vispi's 1957 and 1948 returns not being filed on 
time? 

MR. WELCH: Objection, Your Hoxor,! 

THE COURT: Objection is overruled, 

| 

THE WITNESS: I think the i 


of the question is to what his work habits 


are in my association with him? 
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Yes. - 
Mr. Vispi has been an intensely busy and overworked 
lawyer and human being. He does a lot of my title work 
and has done it over the years. He was over burdened, 
and i couldn't get deals closed. I would call him up 
and every day would be a crisis. And I would sey, "t 
have got to have this on a real estate closing." 
And it came to the point where I had to take work 

away from him temporarily. I always came back to him, * 
and that has been the pace between Mr. Vispi and myself 
for as long as I have known him. 
Was there any difficulty whatsoever with respect to the 
quality of the work when he finally got it done? 2 
He is a specialist, a technician on a real estate deal. 
Were there any complaints whatsoever, as far as you were 
concerned, with the work he did for you and your clients 
with respect to the integrity which it was done? 
No, none whatsoever. 

MR. MOOT: That is all. You may 

ask, 
MR. WELCH: I have no questions, 
(Witness excused.) 


MR. MOOT: The defendant rests, 
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Renewal of Motions. 
Motions Denied. 


Your Honor. And I renew ita: asthe pre- 
viously made with respect to acquittal, 

MR. WELCH: If Your Honor please, 
I have no rebuttal, and I do oppose the 
defendant's motion for directed judgment 
‘of acquittal. 

THE COURT: The motions are al 
denied. 

How do you want to sut ‘it this? 

MR. MOOT: Your Honor, we are 
prepared to submit it on the record as it 
stands. We will follow Your Honoz's wishes 
in view of the fact that it is a non-jury 
case. 

THE COURT: In way opinion oral 
argument very seldom does anything. Any- 
thing important that vou have, put it in 
writing, and I assure you I shall read all 
the briefs. 

MR. MOOT: Does Your Honor wish 
to fix the date for the post-trial brief? 

THE COURT: Take as long as you 


want to, Withiu resson, because I have a 
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Discussion. 

full schedule t-r at least two months. 

MR. MOOT: Thank you, Your Honor. 

THE COURT: I think I will fix a 
deadline. Simultaneous submission, two 
months. a 

MR. MOOT: I want to inquire, Your 
Honor, whether the Governmen® is going to 
order a transcript. 

MR. WELCH: I would like very much 
Your Honor, to submit within two months and 


will attempt to do without the transcript, 


because I know the Court Reporter's situs- 
tion. 

I will submit our proposed finding 
within Your Honor's two-month deadline. 

At this time I do not intend to 
order the transcript, but if upon the prepa 
ration of those papers it becomes clear 
that there is a question that the transcrip 
will solve, I vill attempt to get that 
limited part of the record transcribed, 

THE COURT: ‘That makes it necessar 


to make this disposition, then. If you 
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order the transcript, the case is submitte 
two months after the transcript is received. 
Is that clear? 

MR. “"“LCH: Yes, Your Honor. 

MR. MOCT: Wt. the Government 
advise defense counsei if they order the 
transcript, so we will know what time 
schedule we are working u.der? 


THE COURT: What? 


MR. MOOT: I want to know if I 
can be advised if the transcript is ordered, 
because I will want to know whether I have a 


two months from today or two moaths from 
a different date. 

THE COURT: Ask the Reporter to 
let you know, 

MR. MOOT: Can we have ten days 


following the/simultaneous submission of 


post-trial briefs for a reply? 
THE COURT: For a reply, all right. 
Taat will be two months plus ten days. In 


case the transcript is ordered, that will 


extend it a little further. 
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MR. WELCH: Thank you, Your Honor. 
(Wnereupoa, at 4:45 p.m., Friday, 
October 24, 1975, the trial in the above- 


entitled cause was concluded.) 


REPORT: &'S CERTIFICATE 


I, A Jake Jacobson, Official Court Reporter for 
tue United States District Court for the Western 
District of New York, appointed pursuant to the pro- 
visiens of Title 28, United States Code, Section 753, 
do hereby certify that the foregoing is a full, true 
and correct transcript of the proceedings had in the 
within-entitled and numbered cause on the dates here- 
inbefore set forth; and I do further certify that the 
foregoing transcript has been prepared under my 


direction, 


i 
/ 
4 


y, oa ¥ s A 
A, Jake varonsan 


Dated: December 5, 1975 
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‘.CVERNMENT’S PROPOSED FINDINGS OF FACT, 
CONCLUSIONS OF LAW. 


JNITED STATES DISTRICT COURT 
YESTERN DISTRICT OF NEW YORK 


UNITED ST: 


Plaintiff 


FINDINGS 


proposed findings and respectfully su 
by proof beyond a reasonable 


1. That the end herein, Joseph C. 


r 


required to file with the Interral Revenue Service 


returns for the year 1967 of 1967 and April 


15, 1968 and for the yea close of 1968 and 


April 15, 1969. 
That defends herein, Joséph C. Vispi, knew 


was required to 


said income tax returns. 


Joseph C. Vispi, knowingly 


a 


tax returns for 1967 and 


by law as Clic 
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doubt that the defendant, 


offenses charged 
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DEFENDANT'S PROPOSED FINDINGS OF FACT, 
CONCLUSIONS OF LAW — filed 3-12-76. 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


Plaintiff 


-against- Criminal No. 


| 
| 
UNITED STATES OF AMERICA, 
74-44 
JOSEPH C. VISPI, 


Defendant 


DEFENDANT'S PROPOSED FINDINGS 


PURSUANT TO FED. RULES CR. PROC. 23(c), 18 U.S.C.A. 


1. Defendant, Joseph C. Vispi, was required to file 
income tax returns with the Internal Revenue Service for the 


years 1967 and 1968. 


2. Defendint, Joseph C. Vispi, knew he was required to 


file said income tax returns. 


3. Defendant, Joseph C. Vispi, timely filed a request 
for an extension of time to file the 1967 income tax return and 


believed he had done so for the vear 1968. (Ex. G-9, D-12) 


4. In Apri’, 1969, the Internal Revenue Service 


commenced an audit of the defendant's 1965 ‘966 income tax returns, 


5. During the course of the audit, and more specifica)] 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


on September 24 and October 17, 1969, the defendant, Joseph C. 


| 


} 
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CONCLUSIONS OF LAW — filed 3-12-76. 
Vispi, verbally requested and was granted, on at least 
occasion, additional time to file his 1967-1968 income 


returns. (Ex. D-3; Tr. pp. 81,82) 


6. On October 23, 1969, the agent concluded his audit 
and referred all matters concerning the 1967 and 1968 income 


tax returns to his superiors. (Exhibits D-3, D-13; Tr. p. 279) 


7. In Janauary 1979, ~ess than three months later, 
deiendant, Joseph C, Vispi, filed his 1967 and 1968 income tax 


returns. 


8. Defendent, Joseph C. Vispi, presente evidence of 
nis laxity, carelessness and negligence in the administration 


of his affairs and the affcoirs of his clients. 


9. Defendant also presented evidence of various 
instances where he was unable to complete work for his clients 
on time and, on several occasions, he was required to make good 


for t} delay with funds of his own. (Ex. G-7; Tr. pp. 233,234) 


10. In December, 1967, the defendant's longtime law 
partnership was dissolved due to his work habits. Shortly 
thereafter, in the Sprine or early Summer of 1968, the defendant 


was again required to relocate his law practice. (Tr. 


263) Manv of the defendant's records were lost or misplaced after 


both of these moves. 
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ll. Defendant, Joseph C. Vispi's reputation -for honesty 


and truthfulness in the community is excellent. 


12. The governmeri. must prove beyond a reasonable 
doubt, that the defendant, Joseph C. Vispi, willfully failed to 


file his income tax returns for the years 1967 and 1968. 


13. “Willfully”" means intentionally, deliberately and 


with a bad purpose or evil motive. 


14. The government failed to prove, beyond a reasonable 


doubt, the essential elements of the offenses charged. 


15. Defendant, Joseph C. Vispi, is not guilty of the 
effenses charged in the Information herein. 
Dated: Marcn 12, 1976 
Respectfully submitted, 


OHLIN, DAMON, MOREY, SAWYER & MOOT 
Counsel for Defendant, 

Joseph C. Vispi 

1800 Liberty Bank Building 
Buffalo, New York 14202 

Telephone No. (716) 856-5500 


Richard FE. Moot, 
Terrence “. Connc %, 
of Counse 
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TAINING FINDINGS OF FACT AND CONCLUSIONS 
OF LAW — filed 4-21-76. 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


Neen ee UNE NEE EEIIEIEEEIENEESRER 


UNITED STATES 
-vs - CR: 4 


JOSEPH C. VISPI 


Eugene Welch 

Assistant United States Attorney 

for the government 

Richard E. Moot 

1200 Liberty Bank Building 

Buffalo, N.Y. 14202 

Attorney for defendant 

Trial before the undersigned without a jury 


October 23, 1975. 


FINDINGS OF FACT 


l. The defendant in open court on October 23, 
1975 filed a written waiver of trial by jury and consent 
to be tried by the court without a jury. The United States 
Attorney on October 23, 1975 in open court filed a consent 
to waiver of jury trial and to a trial by the court without 
a jury. The court on that date approved the waiver and 
consent. 

2. The defendant was charged in an information 
containing two counts of failure to file income tax returns 


for the years 1967 and 1968. 
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TAINING FINDINGS OF FACT AND CONCLUSIONS 
OF LAW — filed 4.21-76. 


3. The defendant was required to file with the 
Internal Revenue Service income tax returns for the year 
1967 between the clcse of 1967 and April 15, 1968, and for 
the year 1968, between the close of 1968 and April 15, 1969. 

4. The defendant knew that he was required to 
file said income tax returns. 

5. The defendant with guilty knowledge failed 
to file the required income tax returns for 1967 and 1968 
within “<he period required by law as charged in the information. 

6. The evidence establishes beyond a reasonable 
doubt that the defendant is guilty of the offenses charged 


in the information. 


CONCLUSION OF LAW 


1. I find the defendant guilty as charged in 
the information. 
I hereby fix the time and place of sentence as 


follows: 10:00 A.M. on May 10, 1976 at the United States 


Court House, Rochester, N York. 
cw 


= Saal e~ ‘Sey S 
HAROLD P. BURKE a 
United States District Judge 
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DE. "NDANT’S MOTION TO VACAT@#, JUL GMENT, DIS 
MISS THE INFORMATION AND FOR A NEW TRIAL 
~ filed 4-21-76. 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 
NOTICE OF MOTION 
Plaintiff AND MOTION TO VACATE 
THE ~“GMENT AND 
TO 1 iISS THE INFOR- 
MAY ION AND IN THE 
JOSEPH C. VISPI, ALTERNATIVE FOR A 
NEW TRIAL 


ee Cr. No. 74-44 


PLEASE TAKE NOTICE, that upon the Information and 
all other proceedings had herein, the undersigned will move 
this Court on behalf of the defendant, JOSEPH C. VISPI, ata 
Term of this Court to be held in the United States Courthouse 


in the City of Rochester, State of New York on the 26th day 


of April, 1976, at ten o'clock in the forenoon of that day 


or as soon thereafter as counsel can be heard for an Order: 
I. Vacating the judgment and “ismissing the 
Information herein upon the grounds that the Court erred in 
denying defendant's pretrial and trial motions to dismiss 
\ 
the Information for the following, reasons: 
(1) The defendant has 


Slation of 
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DEFENDANT'S MOTION TO VACATE JUDGMENT, DIS- 
MISS THE INFORMATION AND FOR A NEW TRIAL 
- filed 4-21-76 


Criminal Procedure. 


(3) The government was not ready for trial within six 


months from the date of the filing of the Information in 


violation of the "Plan for Achieving Prompt Disposition of 


Criminal Cases” promulgated by United States District Court for 
Western District of New York pursuant to the requirement of 
Rule ‘(b), Federal Rules of Criminal Procedure. 

(4) The delay between the alleged commirsion of the 
criminal act and the filing of the Information has denied the 
defendant due process of law in violation of the Fifth and 
Fourteenth Amendments to the Constitution of the United States. 

(5) Defendant was charged with failure to file incor 


tax returns for the years 1967 and 1968 


+ 


ted evidence 


Undispu 
at the trial proved the returns were in fact filed and that 
the act charged was not proven. 


Il. In the alternative granting defendant a 


new 


trial for the following reasons: 


(1) The court erred in motion 


for acquittal made at the conclusi 


(2) The judgment 


TO: 


] . \ 
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MISS THE INFORMATICN AND FOR A NEW TRIAL 
— filed 4-21-76. 


EUGENE WELCH, ESQ. 

Assistant United States Attorney 
United States Courthorse 
Rochester, New York 314614 


HON. HAROLD P. BURKE 

United States District Judge 
United States Courthouse 
Rochester, New York 14614 


CLERK 

United States District Court 
United State Courthouse 
Buffaio, New York 14202 


CERTIFICATION OF MAILING AND FILING 


I ceretify that the above notice of motion and 


motion was mailed to parties at their addresses shown above 
e and filed with the Clerk of the Court on April 21, 1976. 


Metra £. oc °° 


cA 


362 
DEFENDANT'S NOTICE OF APPEAL — filed 5-13-76, 


UNITED STATES DISTRICT COURT 


WESTERN DISTRICT OF NEW YORK _ 


UNITED STATES OF AMERICA, CR 74-44 


Docket Number 
Plaintiff es 3 

rity i bis ' id 

HON. HAROLD P. BURKE 72! /6 


vs. on 
(D'strict ColrE Judge) -0URT 
Wu UF WY. 


JOSEPH C. VISPI, 


Defendant 


eee 


NOTICE OF APPEAL 
_defend- t, JOSEPH C ne VISPI ;. _. appeals to 


Notice is hereby given that 


the United States Court of Appeals for the cond Circuit from the __Xsegment _ xoraet other (See below) 


24h BOR &) ———_-—_—____ enemetkm x Min eumorconx 
DECISION - Defendant guilty - Judge Burke - Filed 4/21/7®Wate} 
Motion to Vatate Conviction and for New Trial, Filed 4/21/76 
DECISION ~ Pemting thay % (PIE dow ied a INL ae SE 
Sentence - 5/10/76 (Counsel for Appellant) 
Address Richard E, Moot 


Date. 22.3776... OHLIN, DAMON, MOREY, SAWYER & MOOT 


To: JOHN K. ADAMS 1800 Liberty Bank Building 
Clerk of Court Buffalo, New York 14202 


U.S. District Court 
Western District of New York 


Phone Number 716 856-5500 _ 


aoo ADDITION AL PAGE iF NECESSARY “a = : 
(TO BE COMPLETED 5Y ATTORNEY) a =e TRANSCRIPT INFORMATION - - - FORM B os ite 
DESCRIPTION OF PROCEEDINGS 


_> QUESTIONNAIRE | > TRANSCRIPT ORDER > sieves hone 


——J 1 am ordering a tr anscript Prepare transcript of 
—K_! am not ordering a transcript Of Trial! «__oPre-trial proceedings 


Reason: | Trial 
U_Daily copy is available | Kh ae - 5/10/76 

L_U.S. Attorney has placed order LX Post-trial proceedings _ 4/26/76 

u— Other. Attach explanation 


ORIGINAL AVAILABLE (WDNY) iia iesaaaai * ‘ " soe 
The ATTORNEY certifies that he will make sat isfactory arrangements with the court reporter for payment of thi the cust al 


the transcrigt. (FRAP 10(b)) > Method of payment 2 Funds Lu CJA Form 21 
T EYS signa ure 


May 13, 1976 


| OATE 


To be compieted by Court Reporter and 


> COURT REPORTER ACKNOWLEDGEMENT forwarded to Court of Appeats. 


“Date order received [oan stimated completion date Estimate 4 number 


Hay 12, 47b lL May 27, G74 1 ie pater 


Date wate t7 Lo 7¢ Signature Gp 


ORIGINAL 
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DECISION OF HONORABLE HAROLD P. BURKE 
DENYING POST-TRIAL MOTIONS — filed 5-19-76. 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


UNITED STATES 
- VS - 


JOSEPH C. VISPI 


Richard E. Moot 

1800 Liberty Bank Building 

Buffalo, N.Y. 14202 

Attorney for defendant 

Eugene Welch 

Assistant United States Attorney 

for the government 

This case was tried before the undersigned 
without a jury on October 23, 1975. The court made 
findings of fact and conclusions of law dated April 20, 
1976 and fixed the time and place of sentence at 
10:00 A.M. on May 10, 1976 at the United States Court 
House, Rochester, New York. On April 21, 1976 the 


defendant filed a motion returnable April 26, 1976 to 


vacate the judgment (there has been no judgment), to 


dismiss the information upon grounds specifically set 


forth in the motion, and for alternative relief of a new 
trial on grounds specifically set forth in the motion. 


On due consideration it is hereby 
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DECISION OF HONORABLE HAROLD P. BURKE 
DENYING POST-TRIAL MOTIONS — filed 5-19-76. 


ORDERED that the motion is in all respects 


denied, 


4 
4 


( 


ae 
Let 


Bi. 
ms 4 S a: M 


HAROLD P. BURKE 
United States District Judge 


2 
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JUDGMENT OF CONVICTION — filed 5-19-76. 


a . United St&ces District Court to 
_____ JOSEPH C. VISPI __ WESTERN DISTRICT OF_NEW YORK _ 5 
DEFENDANT 
= mya "76 DOCKET NO 9 97 
JUDGMENT AND PROBATICN/COMMITMENT ORDER! go.05 478 


".U 


= —— ] In the presence of the attorney for tne government MONTH Oay YEAR 
the defendant appeared in person on this date —————— May 10, 1976 


COUNSEL \L—J WITHOUT COUNSEL However the court advised defendant of right to counsel and asked whether defendant desired to 
have counsel appointed by the court and the defendant thereupon wawed assistance of counsel 


fas WITH COUNSEL chard Moot 
a (Name of counsel) 


LJ GUILTY, and the court being satisfied that l NOLO CONTENDERE, tx) NOT GUILTY 
there is a factual basis for the plea 


are Ge f LJ NOT GUILTY. Defendant is d scharged 
There being a finding aaIEapt 
UX GUILTY. 


PLEA 


Defendant has been convicted as charged of the offense(s) of Failing to file income tax returns 
smnine & in violation of Section 7203 Title 26, U.S.C, r 


JUDGMENT 


The court asked wherher defendant had anything to say why judgment should not be pronounced Because no sufficient cause to the contrary 
wes shown, or appeared to the court, the court adjudged the defendant guilty as charged and conwcted and ordered that The defendant +s 


sentenced on Counts 1 and 2 as follows: The Court: I impose 
a fine of $500 on each count; the defendant requests stay of 


ee the fine pending the filing of a notice of appeal. Granted. 


PROBATION 
ORDER 


SPECIAL 
CONDITIONS 
OF 
PROBATION 


ADDITIONAL 
COND! TIONS 
OF 
PROBATION | 


/ 


CO’AMITMENT | of ins judymen: 
RECOMMEN 


DATION 


| 
| 
nomad 


| ard commitment to the US Mar 


sal or other qual. fred officer 


Otis 
oa LL roe i re i S 


HAROLD P, BURKE, U. S. Distfict Judge = 
Date May 1 ip _1276 5 
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EXHIBIT G-7 — Memorandum of Special Agent Francis, 
dated 1-20.70. 


SENORANDO* OF CRIG st 


In re: Josepn C. Vispi 
#16-02-039-1-1 
Date: January 12, 1970 


Time: 10:20 a.m. to 11:10 e.n. 


Place: Office of Intelligence Division 


Present: Joseph C. Vispi, Texpayer 
Dominick Perdi, Revere Agent 
Allen A. Francis, Special Agent 


Revenue Agent Pardi and myself called at the Office of Mr. Vispi in 
the Statler Hilton Hotel at 9:00 a.m. on January 12, 1970. I intro- 
duced myself as a Special Agent, Intelligence Division, and stated 
one of my functions vas to investigate pcssitle criminal violations 
of the Internal Revenue Laws. I advised Vispi that I would like to 
taik to him reletive to his failure to file tax returns for the 
years 1967 and 1068. He steted that he hed an appointment, but would 
meet us later at my office. He evpeared at 10:10 a.m. 


Vispi was edvised of nis Constitutional Rights by my reading to him 
from my credentials the follcwing:- 


"In connection with ry investigation of your tex liability, I would 
like to ask you some questions. However, first I advise you that 
under the Fifth Amendment to the Constitution of the United States, 
I cannot compel you to answer ery questions or to submit any in- 
formetion if sucs answers of inforzaticn mignt tend to incriminate 
you in any way. I also advise you t™=t emthing which you say and 
eny inforration which you sut=* be used eseinst you in any crin- 
inal proceeding which may be un :ken. I aivise you further that 
you may, if you wish, seek tx¢ tence of an attcrney before 
responding." 


Vispi agrecd to answer the questions reletive to the business and 
personal affairs of himself end his wife. His answers were as re- 
corded on the following pages:- 


Personal Hi ye 

Vispi stated th he w 39 --2e> f age; married Theresa M. Grillo 
in 1946; hed tw rdent cuildren in 1957 (Joseph Jr. and Celeste) 
end only one in $8, Celest:. ‘ie statec thet he lived with his 
family et 16 Serr men Drive, Snycer, lew York, during the years 


involved. - ea 
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EXHIBIT G-7 — Memorandum of Special Agent Francis, 
dated 1-20-70. 


Joseph C. Vispi 


Bank Accounts: 

The taxpayer steted that he maintained the following bank accounts:- 
Self - Buffelo Sevings Pank 

Joint - Erie County Sevings ®ank 

Self - Marine checking accounts (1) Self. (2) Escrow. 

Self - Bank of Buffalo (Savings relative to rental property) 

Also has-Merine Midland Charge Card. 


Real Estate: 

Vispi stated he purchased his residence in 1972 and made no improve- 
ments to it in 1967 - 1968. He stated that he had rental property 
purchased in 1966 from Michael Catalano - two flats rented at $75.00 
per month, 958 Lafayette Avenue, Buffalo, N.Y.; he stated the two 
tenants, Davenport and Aldridge, are still living in the apartments. 


Mortgages Owed: 

Vispi stated the Buffalo Savings Bank held a mortgage on his residence 
and that a Meurice Mesch, 625 Delaware Avenue, Buffalo, N.Y., held a 
second mortgege on the property. He further stated that the Bank of 
Buffelo held a rortg2ge on his rertal property. 

Mortgege Held: 


iOr a 


The taxpayer st¢ 1 vas assigned a mortgege from his father's 
estate ebout 10 ye it involved the Casa Blanca Restaurant, 
Niagara & Monawk Str The mortgage involved $2,500.00 and 
according to Vispi w assigned to him as re-payment for funds that 
he had edvanced to his father. 


Funds Borrowed: 
Vispi stated that re rowe ey the Merine Trust Co. and on 

nis life insurence et Cc ian Lif su ; He stated he borrowed 
no funds from indivi 


Stocks end Bonds: 


Dar - +sa+* 
2ne vexpa ¥ 
e 


ed that he bought 50 shares of Canadian mining stock 
ives dividend of about $4.00 a year. He stated he 
purchesed no U.S. Bonds. 


ed ne nai the following insurance: 


Guardian 


is tt ch i tt ctl 


insurance. 
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EXHIBIT G-7 — Memorandum of Special Agent Francis, 
dated 1-20-70. 


In re: Josenh C. Vispi -3- 


Cach on Hand: 

Tne taxpayer was asked if he could tell us how mich cesh he hi 

on 12/31/66. It was explained to him that by cash hand, I 

on his person, in his home, or safe-deposit box, and not funds on der 
in banks. Vispi stated that he would have no more “han $19.09 cash on 
hand on December 31, 1956, 1967 or 1968. He stated that it was not his 
habit to have a lot of cash on hand. 


Inheritance - Gifts: 


Vispi Sstatcd tnat neitner he, nor his wife, received an inheritence or 
large gifts. 


Cost of Living: 

Vispi could not give a figure relative to his ennual cost of living. 
However, he stated that he geve his wife $75.00 a week for food, etc. 
and that he paid $160.00 per ronth on his mortgege. He elso stated 
that he paid bills by check, rather than by cesh. 


Autcnodiles: 

Vispi stated that et Decenber 31, 1956 he owned two cars: 
(1) 1963 Oldsmobile purchased at Minor-Scott. 

(2) 1962 Corvair purchased at Phil Antigone for $1200.00 


He stated thet he geve the Corvair to a nephew and did buy a 1968 Olds 
(Cutlass) from Minor-Scott. 


Reason for lion-Filing: 

Vispi stated that he. had no valid reason for non-filing timely returns; 

he implied that there was illness in the family and that he had borrowed 
funds to save face in his practice. 2 was not specific as to this problem. 
However, he did admit most peovle do have problems and that he should have 
filed. 


Records: 
Tne taxpeyer stated that he has records for 1968, but thet his 1967 records 
were lost when he moved. However, he stated he hed files on nis clients 

. ? 
for the yeer 1967 - 1968 and would submit them tous. He stated that he 
grossed about $16,000.00 to $20,000.00 per year on nis private practice. 


1): ure - 2 ‘ iG 1 «{ ; f ee Ie 


Dominick Perdi “Allen A. Francis 
Reve 2° Agent Special Agent 
1-12-79 1-12-79 
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EXHIBIT G-9 — ‘opies of Requests for Extensions for 
1966 aud 1967, dated 11-30-70. 


C Vi = i & 


$43 ‘= 


a ee ee oe 


JOSEPH C VISPI 
Attoiney at Law 
1610 STATLER HILTON HOTEL- BUFFALO, N. Y. 14205 


— 


ee ae 
RSP LY .- | 


Yin f2 14 2e/’ 


Aa Oi eee Pete hd S-y vo 


4, cnr 0GOT Carne 6g €S 


7 


————_— — — —_—_ SSS=_=_—=— 


+ A'LApLE FROM GRATARC CO FOR PERSON ADORESSED 


ave @ LYN 


BEST COPY AVAILABLE 
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EXHIBIT G-9 — Copies of Requests for Extensions for 
1966 and 1967, dated 11-30-70. 


. ronty 2688 AG U.S. Treamaey Oeportment—internal Revense Service Must be Sled in DUPLICATE 


-ICATION FOR EXTENSION OF Leon FILE Sue Ge dae teen 


oe before the due dete for 
U.S. I+ dividual Income Tax Ncturn Bling the return. 


Pre eur Social Bocurity Hombes 
Joseph & Teresa Vispi O52 ; 12:4162 


—— O'er. Mew, 156) 


PLOAIE 
prueg | Meader and soos! or tural ove 


(See reverse for Bling instructions and return address) 


. An extension of time until .. _.. is hereby requested in which to file the individual 
income tax return (Form 1040) of the taxpayer named above for the calenda: year if? _ or other taxable 


et eg EA IERES ERR LEE Tee 
State in detail the rep the ex ngion bp apeded (see instruction 3 on reverse side): 


for each of the 3 years 
* this + aten:.on is requested? CG Yes 0 No 


If “NO,” ist each year during the 3-year period for which a return was not filed on time or within a period 
covered by an extension, and state the reason. 


SIGNATURE AND VERIFICATION: 


IF PREPARED BY TAXPAYER 
sm penalues of pes} feclare thai jo atest ledge and beliet, the stotements made herein ore true and correct. 


S:gnot.r- tf ‘azpoyer . vA: ww A ee APA oo =| 
+ PREPARED BY SOMEONE OTHER THAN TAXPAYER 


Under penaites cf perjury. I declore that to the best of my knowledge and belief, the statements mode herein are tru ond correct, 
that I om. outhcrised by the tozpayer to prepare thea nd that I am: 


© A mec ber in gt -* 29 ding of the bar of the highest court of jurisdiction) - 

0 A certiied pubbe eccountant duly qualibed to proctice in (specify jcdisdiction) _. 

0 A pertsn enrolled te proctice before the Internol Range Service. 

0 A dul, 2uthorized ogent holding o power of ot>-37. (The t of horney need not be submitted unless requested.) 

OA per:.n ctending in close persona! or busines: 1g 7 Yo the taxpayer who is unable to sign this opplicotion becouse of illness, 
abser.ce. > cther good couse. My se: stienshty Aehd taxpayer ond reasons why the taxpayer is unable to sign this applicotion are 


e? : . 


wnt? Dots APFLl 14, 1967 


Signet :~ omens or thon tcxroyer 


THE MebeRAL | 2% et. Pe ay ee 
THE ORIGINAL CF THIS Afr. 


Cv SRSTHE: THE ZATENSION IS GRANTED Oz DENIED AND WILL RETURN 


NOTICE TO APPLICANT-— BE COMPLETED BY THE DISTRICT DIRECTOR 


wuts T-..° ~.*te ached te your ind'v:t2al inccme tex return when hled as evidence that the extension 
_ ITLFFST ACCPUES A? THE RATE OF 6 PERCENT PER YEAR ON ANY TAX DUE FOR THE YEAR FROM 
THE. |} OSGYLAR DUC DATE OF THE PETUEN UNTIL PAID. 


tise 


LD Yr s De om .uetec ote wis ece welss thes cfi.ce after ‘ne due date of the return. Your return should be filed 


witha. ©. . © a eye? «> fore ‘+ *@tLem te espia.n the ce'ay in filing 


(J Con's - P Sel - and che: e- ver uf. y. © application but it has been determined that the erten- 
@Onie *o ; tr the: -¢ 33° wnum 10 doys of the date of signature of this notice, if the 
endc!. -¢ : See dve Tre day percd granted shall constitute o walid extension of time for 
filing re’: oo 6% —~:1 umely led returns. Please ottach this form to the return to explain the 
de'sy .nl 


Cther 


EXHIBIT G-9 — Copies of Requests for Extensions for 
1966 and 1967, dated 11~30-70. 


.7 “ 
rem 2653 | Application for Extension of Tid. to Fite on or tutors the Gos Gute tw 


(Rev. Oct 1967) fllin 
a ig the return. (See instru 
US. TWeevery Decartment U.S. Individual Income Tax Return tion 2) 


felerrat Peewnwe Servce 
(See reverse for Ming instructions and return eddrass, be sure to anewer all questions) 


+s “Name of tacpayer Your social security number 
eet 


Please 7 Viepi “_— — H : 
Print \ Number sopephy > here 
* 


© @.....0bn PNP reericreienmnsiiomen 
Type — | City. town, State, and ZIP code 
a , 

1. An extension of time until June -iSth,. 1968 is hereby requested ia which to file the individual 
Income tux return (Form 1040) of the taxpayer named above for the calendar year 1967. or other taxable year beginning 
. oonee petetaresen and ending ecccee ecausequbasscaanisdsocaatecnsnssssqusoooedaneceusacescensusscoqienssennns 
2. State in detail the reason the extension is needed (If more space is needed use the space at the bottom of page 2): 
Due to the hoavy work.load,. my accountant..Joseph Re Coppola, oo 
willbe unable. to.casplote.oy..return. by. April 15th, 19680 00 


\3. Did you file an individual income tax return on time (Including any authorized extension) for esch of the 3 years immediately 
preceding the year for which this extension is requested? () Yes [ No 
if “NO,” list each year during the 3-year period for which a return was not filed on time or within # period covered by an 
extension, and state the reasor. sree. <eeenensese ercensoqunesocnssioahnosecoupenseneeneunssemesseenpoocesemnennieossetammnenseoes 


x 4. Were you required to file # declaration of estimated tax for the year for which this extension is requested? [) Yes 0 We 


if “YES,” was each required installment payment made on or before its due date? () Yes [) No 
Signature and Verification 


made herein are true and correct. > apt - 
Signature of taxpayer Pa (Lhissea ty City aqquuscccsncesnensrenee APR l 0.1558... 
if Prepared by Someone Other Than Tax; w.—-Under penaities of perjury, | deciare that to the best of my knowledge and 

bebef, the statements made herein are truc od correct, that | am authorized by the taxpayer to prepare this application, and 

that | am: ft 

0D A member in good standing of the bar of the highest court of (specify jurisdiction) _....... vicciiabeainnatentendes a masta 

0 A certified public accountant duly qualified to practice in (specify jurisdiction) .......... + palnesebeidahaaninttgaiandtanmpeieseeeancibeeatiions 

‘> A person enrolied to practice before the Internal Revenue Service Ars 2 S ieee : 

_ Aduly authorized agent holding ¢ pow 3 oh ene, * + + ower of attorney need + be sub tad uvess coesk at 

C A person standing in close personal of busine ’s relatrorsmp te Ue Lanpe,ef WhO @ Ute ae 6G 4) EAN Nop - 
iliness, absence, or other good cause. My relationship to the taxpayer and the reasons why st ‘ ‘id dndtieyo sigh this 


application are iastobieaipuiadaiadabsigiaboe CaO 


Signature of preparer other than taxpayer . ~— decebssequenseseneivencacavesnens MIND saccseccsenencesbeses ee 


if Prepared by baie oie ae of wry poriore that to the best of my knowledge and belief, the statements 
e Attn * 


The internal Revenue Service will indicate below whether the extension is granted or denied and return the original to you. 


Notice to Applicant—To Be Completed by the Internal Revenue Service 


© Your application is approved. This form must be attached to your individual income tax return when filed es evidence that the 
extension was granted. Interest accrues at the rete of 6 percent per year on any tax due for the year from the regular due date 
of the return until paid. 


0 Your application cannot be considered since it was received in this office after the due date of the return. Your return should 
be filed without further delay. Please attach this form to the return to explain the delay in filing. 


© Careful consideration has been given to the reasons and other data given in your application but it has been determined thet 
the extension 1s not warranted. Your return should be filed by the regular due date or within 10 days of the date of signature of 
this notice, if the end of such 10-day pirod is later than the regular due dete. The 10-day period granted shall constitute 
2 valid extension of time for filing return for purposes of elections required to be made on timely fi returns. Please attech 
ths form to the return to expiain the delay in filing 


[> Other 
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EXHIBIT D.3 — /.ctivity Report of Mr. Pardi covering dates 
4 22.69 to 10.23.69. 


AUOIT Ol VISION a. ee 
EXAMINING OFFICER'S ACTIVITY RECORD = ee 


TARP AYER 


PHONE HO 


ma i ae Papen * 5 Fo? ee 


A0OnuESs (if é\ ferent from thet retara) F 


MITIAL CONTACT wite 


he 
4. 


__ CO 
PEP RECENT ATIVE 


U.S. TREASURY DEPARTMENT . iInTERN AL MEVENVE SEMVICE 


— SS ee eee 


NAR FORM 3-133 (3-65) 
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EXHIBIT D-4 Activity Report of Mr. Pardi covering dates 
10.28.69 to 11.17.70. 


EXAMINING OFFICER'S ACTIVITY RECORD 


= 


= 


S\\ <4) 4 no ‘/_ 


. - 9 es eed 
U.S. TREASURY DEPARTMENT IMTERNAL PEVENVE SERVICE ie NAR FORM 3+ 133 (3-65) 


374 


EXHIBIT D-4 — Activity Report of Mr. Pardi covering dates 
10.2849 to 11-17-70. 


- —_—T se _ - om — a a2 > 


auoirT oO “ 


EXAMINING OFFICER'S AC “IVITY RECORD i ae 


Tae an — arg - jen = wo — 
ol « , Uu fee ' 
2008 ess (If &flerent from thas on return) / 
mivia, €Ontactown  ..°»+x. SX Sp ee a eee an 
Maenasaurarvive ite eS 7 aie Ain Phone No 
Parez : MA 0. 2. ~ ine 
ae” TT ae oe “REUARAS. NOTED, ACTION Tanase 
eT: | | . f / y 
ha) [ik | 4 C.J % | JO atecsa! hy 4 in. f 
iff + - ——EE + : -—4 ad i 


Ch Z| ae alle ; 
thet | Ree 
‘ fe. | ; 2 a | bw. | a - 4 4 Zz ul i * v4 
5 fa). S : ‘a >| : t rar ® 
| afi: : | // 
zs T - T , os rs 
’ [i sfa | t G : j Vf; 
: Ci 0 Sao | atd Pt wet ug 92s : 
ie. ae 2 
if f:2 | —E = S| ——— WA 2 = 
afl 2 : | ' TAS, 
/ ad + : =i 
ghif | __ _ b | iy ts, aa} | fg Lief we 
Y/ut/Ps ¥ g | rn 
= > OD ees ‘ [- 7 
FY hat 7 ee ee = ; “1 Linu (Ae Jt - 


/ 
Vs tii Af be 


— = +== > - - = ew 


US TREASURY OEP ARTMENT .§ In TERNAL SEVENVE SERVICE CPO 95°.030 NAR FORM 3-133 (3-65) 
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EXHIBIT D-4 — Activity Report of Mr. Pardi covering dates 
10-28-69 to 11-17-70. 


AUDIT DIVISION 


EXAMINING OFFICER'S ACTIVITY RECORD am 


Jano aveR — - ae aaa aaa ci 
ar stp = ' 
scans ny : £ t= $ ae ~ ae aie — a 
aoDReESs (If different from that on return) 
h ae 
TRitial CONTACT With Name “Capticity aie 
-_ 2 fini a 
REPRESENTATIVE Name Address Phone Yo. 
SUBSEQUENT TONTACTS 
OarTe r H PERSON CONTACTED sa REMARKS, NOTES. 4C TION TAKEN 
; Ba : =i S, 
he 5 ea Ps ‘ 
~~ Pid 4 ? a? 
= j we) / = i : = . =f . —— 
' F : a wa 
wea 8 . Y bee ae ee! s° et are 
peal Me aa | — — - — 
“¥ ; 
bad f 
$$ we | i { 
7*} iv 1 fon / " , ba ar . 
(3s f+ * r Mes ~ji £ 
SS ee Se ee 2 tp acm! Onn Cilaet  wig ff 7 


w'- ve! TL. at & w’t é 4‘ Ca. 


in 


“f , . ’ a . 


: oy: oe -_ #1 REF OEE ji siea tie ted 7 : 


seams’ 
eerae 
ae =_— 
ae Seweoaet 2 pil tan as 
are = es cae ee eee Serre iene = aes 
| | 
| 
nae = ase | as 
| 
! 
| 
} 
| 


~ REVENVE SEMviCcE CPO 65° NAR FORM 3-133 (3-65) 


376 


EXHIBIT D-5 — Letter from Mr. Pardi to Mr. Vispi, 
dated 106.69. 


Address any reply to 


internal Revenu2 Service 


Date ee? 


October 6, 1969 AU:F:19:DP 


Mr. Joseph Vispi 
16 Berryman Drive 
Snyder, New York 


Dear Mr. Vispi: 


I find it impossible to hold open the audit of your 1965 ami 1966 tex 
returns sny longer. If substantiation is not provided four the following 
matters by October 16, 1969 I will find it necessary to «isallow these 
deductions and assess the necessary tax on them. If a meeting is srranged 
for between now and the 16th, I would be interested in seeing your 1967 
amd 1968 tax returns. The items needing substantiation for 1965 and 1966 
are as follows: 


1965 amd 1965 - Contributions 
° " = Dues and Meetings 
- Typing Expenses 
- New York State Job Exvenses 
- Auto Expenses 
- Promotional Exnenses 


“f you care to contact me I can be reathed at 642-3681 by 'phone or at 
e Field Audit Division of the Internal Revenue Service, 3h W. Mohawk St., 
affalo, New York, for an appointzent. 


Very truly yours, 


, 


— / ) 
witch, (aide 


Dominick Pardi 


Records and Brit Spaulding Law Printing 


For State and Federal! Courts 
Establis 


July 15, 1976 


"e United States of America v, Joseph C, Vispi, 


tate of New York 


NO ¢ 
YU UU 


Minn Cr 
40 


Appellant, Joseph C, Vispi, 


one (1) cepy 


jressed t 


UNITED STATES ATTORNEY 
For the Western District of New York 
233 United States Courthouse 
Rochester, New York 14614 

Att: Richard J, Arcara, Esq. 


ef } J pies of the same securely wrepped in a r 
fice maintained by the United States Government in the City 


very on July 15, 1976, 


ORV LF 
JOHNSON D, HAY” 


15th day of July, 1976, 


